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ABSTRACT

As a branch of criminallaw research,medical criminal law has increasingly be-
come the hot area of criminallaw research, it is associated with increased medical
contradiction, medical accident, also related to the uniqueness and cross of medical
criminal law itself. Arbitrary medical behavior is a small but very complicated prob-
lem in the field of medical criminal law. Arbitrary medical behavior refers to imple-
ment medical behavior but lack of patients agree,it is not only an infringement on
civil law,also may be a crime in criminal law. For medical arbitrary in the sense of
criminal law,it is required three characteristics those are lack of patients consent,
invasive and substantial damage.

Arbitrary medical behavior in essence is to inform the agreed obligation viola-
tion behavior, therefore, arbitrary medical behavior has the basic attributes of duty
crime. Informed consent principle is a product of Anglo-American law system,it has
been confirmmed by Chinese medical regulations. Informed consent principle is at
the heart of patients agree that it is the doctor-patient relationship from the doctor
centered to patient centered. Patients consent have refiected the self-determination,
the right protected by civil law and criminal law, and other properties of the law. In
the field of criminal law, self-decision-making right has performances for the victim
to the risk, the victim’s commitent, the right of the victim private prosecution and
so on. As long as the patients did not violate the inform obligation,a commitment
and doctors are told that a causal relationship between patients with lack of commit-
ment can be determined under the condition of prescriptions. Violation of medical
informed consent principle of arbitrary behavior shall generally be liable, but in an
emergency and compulsory medical situations such as there are exceptions.

For the judgment of arbitrary medical behavior is compliance to the constitu-

tive,is mainly to judge whether the doctor in violation of the inform obligation. The
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body of the inform obligation to perform is a doctor. Told object mainly patients,in
patients unable to be informed circumstances, informed patient relatives or related
parties can be regarded as informed. Inform way in writing is given priority to,oral
is complementary. For the inform obligation to execute the judgment standard, ex-
istence rationality doctor theory and rationality patients theory.compromise theory
between rationality doctor theory and rationality patients theory, etc. This book a-
gree compromise theory between rationality doctor theory and rationality patients
theory,and the specific patients should be thought mainly, the doctor is secondary.
For arbitrary medical behavior illegality judgment.is the key of patient’s consent.
patient’s consent that reflected in the criminal law theory, namely the victim com-
mitment theory. Stratification in German and Japanese criminal law theory of crime
system, there is the victim commitment theory should be in constitutive or in the
field of illegality. This book argues that the victim commitment theory legal founda-
tion is interest measure commitment theory, and thus should be discussed in the
field of illegality. In our criminal theory system, the victim commitment theory
should be discussed in the objective elements of the crime,and should be placed on
behavioral elements, Effective commitment depends on whether the victim has a-
greed to ability. Are prescribed in the situation,agree with the ability to determine
shall follow the laws and regulations; Under the situation of no clear stipulation,a-
gree with the ability to determine divided into related to personal interests and re-
lated to the property definition respectively. As for resposibility of arbitrary medical
behavior judgment, mainly involving intent, negligence location and recognition.
This book argues that intent and negligence shall be identified as factors of respon-
sibility.

About criminal imputation of a arbitrary medical behavior, outside countries
and the area there are different theories and cases. Represented in Germany and Ja-
pan,continental law system,should arbitrary medical behavior be criminal offence,
held a positive attitude to practice basic,in the theoretical circle is still controver-
sial. In the Anglo-American law system, the basic thought arbitrary medical behav-
ior should belong to the civil tort,does not constitute a crime. This book argues that
the arbitrary medical behavior only regarded as tort behavior does not conform to

the reality,arbitrary medical behavior has established the possibility of crime. It is



ABSTRACT 5

not in violation of the austerity of criminal law principle. Of course, there is a specif-
ic type of medical behavior due to arbitrary differences, therefore, the determination
of the specific charges shall be according to the actual circumstances of the behavior

type and the cases were confirmed.
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