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Preface |

American Jurist Dworkin defines “hard case” as the one without positive guidance by clear
legal norms. When dealing with such “hard case” , a judge needs to find the only right decision
by making use of proper legal interpretation methods and value judgment. Though it is still
controversial to say whether law application brings the only right decision, it is possible to make
law application methods objective and unified ; the utilization of unified law application methods
measurable with objective criterion by judges to make decisions consistent with legal norms and
bearing the basic valueconnotation of laws is a kind of response to the essential judicial
requirements of unified application of law to some extent. Methodologically speaking, it is
doubtless that complete and rigorous law application methods of Germany provide good examples
and references for China’s improvement and development of law application techniques.

As a national judge training institution under the Supreme People’s Court, National Judges
College has always been committed to maintaining friendly exchange and cooperation with as well
as learning good experience from other countries for years. From 1998 to date, National Judges
College has jointly organized over 40 training sessions concerning law application methods with
GIZ, covering criminal law, civil law and administrative law, etc. By setting Chinese cases as
examples, judges are trained to analyze cases and make judgments through applying Chinese laws
and adopting German case analysis methods ( subsumtions method and relation analysis method ) .
Many judges participating in the training thought that the aforesaid two case analysis methods are
rigorous in logic and reasoning, and they can draw inspiration and experience from them when
analyzing cases and applying laws. Cases discussed in over 40 training sessions are now selected
and published to exhibit cooperation achievements between China and Germany in judge training
and show the wisdom and efforts of judges in both countries.

For this second edition we have taken into regard the questions, opinions and suggestions
raised by the judges during the training courses and correspondingly revised some parts of this
book on the basis of its original contents in order to better fulfill the demands of our readers. We

are grateful for any comments and suggestions to this book from our legal colleagues.

Huang Yongwei
President of National Judges College
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Preface I

Since 2000 the Sino-German Legal Cooperation Programme of the Deutsche Gesellschaft fiir
Internationale Zusammenarbeit GmbH ( GIZ) and the National Judges College of China have been
closely working together in conceiving and carrying out long-term and short-term training courses
on judicial methodology in civil, administrative and criminal law. In 2012, we began to publish
the training material used in those courses, which marked another significant milestone in our
longstanding and successful cooperation. Since 2014 we also publish electronic and English °
versions of our books.

Both our training material and our training courses aim at supporting the efforts of the P. R.
China’s authorities to professionalize and standardize jurisprudence based on the rule of law. In
the long run, the implementation of law will only be successful if judgments and administrative
decisions clearly find their basis in the law. We are convinced that, besides a profound
knowledge of the law, a uniform method of the application of law is essential for reaching
predictable and comprehensive judgments and decisions.

Following this conviction, we are proud to present the new edition of the volume “Methods
for Case Studies in Criminal Law”. This edition takes into account the latest amendment to the
Chinese Criminal Code, as well as comments of trainers and participants of the last training
courses on criminal law regarding the cases of the previous edition, which have been used in the
courses.

The German methodological approach presented in this book is characterized by the
“subsumption technique” ( Subsumtionstechnik ), a method used for solving cases in which the
facts are already clear. This methodology has a long and deep-rooted tradition in the German
legal system. The fact that this technique is taught in the legal education and applied in the legal
practice ensures that all legal professionals have the same approach to solving legal cases.

The subsumption technique is completely independent from the content of the jurisdiction
where it is applied. Thus, it can be used for solving cases under German law, under Chinese law
or under any other law. Accordingly, the case studies presented in this book serve as examples of
how the German methodology can be applied to cases under Chinese law in the field of criminal

law. We should stress that we are experts only in legal methodology and not in Chinese law itself.



Nevertheless we have done our best to adapt the German methodology to reflect the specific
characteristics of Chinese law as accurately as possible. Nevertheless, we kindly ask for
indulgence for any errors made as regards the application of Chinese law.

We hope that our Chinese colleagues, judges from Chinese courts at all levels, from all
regions and provinces of the P. R. China, will find the case study methodology helpful to their
work—then the aim of this book is achieved.

On behalf of GIZ’s Sino-German Legal Cooperation Programme, 1 would like to thank all the
organizers and supporters of this publication. I am particularly grateful to the National Judges
College, notably President Huang Yongwei, Vice President Feng Wenli and Ms. Wang Xiaofang,
head of the International Department, for their continuous support and long-lasting trustful
cooperation.

The development of this training material is mainly owed to the efforts of Legal Advisor
Florian Huber. German judge Dr. Johannes Schlichte, who is in charge of the judicial training
and exchange activities of the Sino-German Legal Cooperation Programme, was responsible for the
coordination of our team. Ms. Zhao Xiaolan has also put a lot of effort into this book. I would

like to thank all of them very cordially.

Z’\_ (_/6,-\
Dr. Jorg Binding

Programme Director

GIZ Sino-German Legal Cooperation Programme
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