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(—) BEEE 5K
say that one approach is right and the other is wrong.’

2008 4755 VUi WA 52 [ PR AL R S WOT P 28 AT I, AT A S 48 XF T 58 55 32k B 1 %o 35
] 5 B BT A A 2 285 11 VR £ 4 (anti-suit injunctions ) 13 B (31X 6 3 o 8] 8 € K B e ot
SE ) Z R, FRE 4R SR, A EHALF MRS TR, SEREMEEFAS TSR LKk
TR R iR M EERE R, R E L - 15 HA% 7 ( Adrian Briggs) #(#%
TS KR 5K FRAESSFS L2 X IE RN F ;3G R 3, I Han Ry, 28
R — gy 2R X T A7 R IR A E LD

R Kk B[R]0 30 B R 4 B R i, 35 2 DL BRR 2 B AN F R 3R Sk LUTE
7, VB AR SR A S L [R] AR5 | IRy - (LR A X 1 Rl ik 9 2 B 5 ) 91 o ) G
BEZ IS BT U AR RS R C g iR T .9 A LU R 6+ 2 6

“chickens talking to a duck; and if it is, it is pointless to

» MEGERERFHE.

(@ Adrian Briggs, The Impact of Recent Judgments of the European Court on English Procedural Law and
Practice, Zeitschrift fur Schweizerisches Recht 124 (2005) II 231, 234, 244. *“chickens talking to a duck; and if it
is, it is pointless to say that one approach is right and the other is wrong. "

@ “L’antisuit injonction est une bombe nucleaire. " Renaud Carrier, L’ antisuit injonction, Centre de Droit
Maritime et des Transports 5 (2001 ), http://junon. u —=3mrs. fr/ad210w00/memoires/2001/m01care. html.

@ Daniel Tan, “Enforcing International Arbitration Agreements in Federal Courts: Rethinking the Court’ s
Remedial Powers™ , 47 Va. J. Int’ [ L. 545, 591, 592 (2007 ), “Suffice it to say that in this dialogue where civilian
chickens talk to the common law ducks, it is the chickens who have managed to get through to the ducks. The mantra
in modern antisuit cases is that because antisuit injunctions infringe judicial comity, they should only be issued in the
most exceptional circumstances. Evidently, the civilian distaste for the injunction has permeated common law antisuit
practice. This is not a good thing. The common law courts should not simply accept the ipse dixit of the foreign
courts that these orders cause offense, but should instead examine whether their hostility is well founded. It may not
be.
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THER, FAZEIRSRIL T sl ktlig, T e TR AISNZE R F g iEm. O 88
8B, KEGEX EE RS R B B 25 i H 1] 25 R 4 B S5, R A B — N FE, SNE
BN X i A2 R IE AT E BB EE, H 5135 Bk B A Rt fn i B 8252 T 2
AR R A B A T SR R B BRI RIE, ErEREAER,”

X AR IR ) S S vk [R] PN AR AR ol R B v, X R B m B E B A L TRk th FLU
WK %5 ¥ BE @ ( European Court of Justice ) 24 & ) KRk 2 , 3 % fE 48 E U BE R4 BRI S E
RS ML E T3k S AME R My i, KT EiziiFd 2z 3k
ERERAE N EE. EEFEERIFRR .« HikrE 20 42 80 FRBEM Z Laker B4 UFIA
WilE], 26 H 5 E kR Z 28 IFRA S R E ILFIAmA TRIE LA ®ik&d
ZERE e XEAMETERSEEEKEHEERE" @ Laker Airways Lid. B = &
X Z MR N S ATPL T R F4S L2 M ER], TR EHZ MR MG N Laker

(@ Daniel Tan, note 161, Quaak v. Klynveld Peat Marwick Goerdeler Bedrijfsrevisoren, 361 F. 3d 11, 18
(1st Cir, 2004 ), “Issuing an international antisuit injunction is a step that should ‘be taken only with care and great
restraint. ' " [ citing Canadian Filters ( Harwich) Ltd. v. Lear-Siegler, Inc. , 412 F.2d 577, 578 (1st Cir. 1969) ] ;
Laker Airways v. Sabena, Belgian World Airlines, 731 F. 2d 909, 927 (D. C. Cir. 1984 ), “Thus, only in the
most compelling circumstances does a court have discretion to issue an anti-suit injunction. " ; China Trade & Dev.
Corp. v. M. V. Choong Yong, 837 F. 2d 33, 36 (2d Cir. 1987), " An anti-foreign-suit injunction should be *used
sparingly’ , and should be granted ‘only with care and great restraint’ . "

@ F Tumer v. Grovit, Case ¢ —159/02, 2004 E. C.R.1-3536 7, KR BBl E — & R HEL BRI TF
A UIBRE A 2 R E B Z B F 2SR (i 8 /R A 4Y) ( Brussels Convention ) , {BFf§ 2 Z A% B & & %P
(Cour de cassation ) HI4ERF F Y ILBEEE (FHEFBRIF D2 —H R A B FANTFREBE=RF, Cas. le civ. ,
Nov. 19, 2002, Banque Worms v. Brachot, 92 Revue Critique de Droit International Privé [ rev. crit. Dip] 816
(2003). %% 118 Ul Horatia Muir Watt, “Injunctive Relief in the French Courts: A Case of Legal Borrowing"” ,62
Cambridge L. 573 (2003 ). #k EEBE 2 7T LLVE BSR4 515 7T BB R R B =12 e 3 JE 2 7 8 28 AR 20 29 KO AE A
WENZEN, BRETFRAERES TEEEES R EEEZ T LTHEA T ERREZREN, RAELAY
BRNE B A Z i LTS Z R &, kB A s BB LTS, DALY SR EEE
B 2 B4 RAT & 2Rk Z S %O TR 2Z $—— IR BN A [ 2 B R A5 B A R L il 2 4, 5
UL Uncitral Model Law on Cross-Border Insolvency with Guide to Enactment Article 32. Rule of payment in
concurrent proceedings .

Without prejudice to secured claims or rightsin rem, a creditor who has received part payment in respect of its
claim in a proceeding pursuant to a law relating to insolvency in a foreign State may not receive a payment for the
same claim in a proceeding under [ identify laws of the enacting State relating to insolvency| regarding the same
debtor, so long as the payment to the other creditors of the same class is proportionately less than the payment the
creditor has already received.

@ Moritz Bilz and Felix Blobel, Collective Litigation German Style, in conflict of Laws in a Globalized
World, edited by Eckart Gottschalk, Ralf Michaels, Giesela Riihl, Jan von Hein, p. 146, note 86, “Therefore, a

»

judicial escalation of antisuit-injunctions and antiantisuit-injunctions into a ‘ battle of injunctions, ' as fought between
English and U. S. courts in the course of the Laker litigation in the early 1980s ( see British Airways Board v. Laker
Airways, [ 1985] AC 58 [ House of Lords, 1984 ]) has no prospect of being repeated between German and U. S.

courts. ”
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Airways Ltd. v. Sabena, Belgian World Airlines, @ F Laker &+, 5% [k R AE 2L 1 2%
ATFEEFIAZ AL B2 5 EEBI B BVE SRR ZE 74 LIS I ST A L PAT R EEE
4, FAY KEFZFIE605 R BARBS REYI/REMHZ AT, L ZFEEZ
.Q FHERERMZ A 2“5 L dRE" , AMES L R IEFIAM4" (anti-
anti-suit injunction) Z FRM#17, HZ2MESH “ R REE IEUFIA 4" (anti-anti-anti-suit
injunction) Z A& &A= . FREDEIE N E SR Bk BeVE LB 1 A 4, LAZE 1k 9 o 3 A R E RS
2B EE 4, HZAMNE 2 B 2 i 42 2 E PR i B 75 A 22 5 3 X Hom LAZE Ik VRl
%@

£ E (24 ) (Anti-Injunction Act) REEGHEMK LT —, OHEE BB
BE A RREE 1k 4 DME IE ML BE Z UFARRIFE, “BRIETESA R L, 0 T HBHEE
B Z LEAEIE B0 TR ST H AR " OZ I, (BIEMREERRfAE L2
B, EE EE AR E R B2 2 EUFA 2N LTE , B A B BT A X 2 58
LB THEZREBGERE.© X/ XEBEHHEANRE, FEIRSA FHAERSENK
HhAZ ERIEIR R, SHMIEELMNERMERESARBR mAk L2 B LA iR, T
5Kk B K 8 Z 3G T R YRR " 28, ZEE G TR ER A Ithi ik
FAERYA Z 384 &, 20 B [ R B0 R« e [ 3 0 B AR T TAE R
A2 EIREN Bl B E L 2 —H, HI/RKZE 7 /R T (Ralf Michaels ) 22 E)
T s 2 A RK U Rl PR B AN . < B E R S Z M HMER BT T ERERER, K
MAZEEFEREENRIETINEL,"D

@ 731 F.2d 909 (D.C. Cir. 1984).

@ BERLGTFTAESHEEZEM, See George A. Bermann, “The Use of anti-suit Injunctions in
International Litigation” , 28 Colum. J. Transnat’ [ L. 589, 591 =93, 608 n. 75 (1990).

@® Cf. Smith Kline French Laboratories Ltd. v. Bloch [1983] 1 W. L. R. 730 (CA). Shell UK Exploration
and Production Ltd. v. Innes, 1995 S. L. T. 807; General Star International Indemnity Ltd. v. Stirling Cooke
Browne Reinsurance Brokers Ltd. [2003] EWHC 3 (Comm. ), [2003] L. L. Pr. 314; national Australia Bank Ltd.
v. Idoport [2002] NSWSC 623. £ li. Dicey and Morris, The Conflict of Laws, 14th ed. , Sweet & Maxwell, 2006,
p. 501, note 91.

@ T Atl. Coast Line R. R. Co. v. Bhd. Of Locomotive Eng’re, 398 U.S. 281, 282 (1970) #*, EE & &
ERMARES T 1793 fFHNEL (L E) .

@ 28 U.S.C. §2283 (1948), “except as expressly authorized by Act of Congress, or where necessary in aid
of its jurisdiction, or to protect or effectuate its judgments. ”

©® Seattle Totems Hockey Club, Inc. v. Nat'l Hockey League, 652 F. 2d 852, 855, “squarely within the
discretion of the district courts. ”

(@ *“Europeans frequently accuse U. S. courts of judicial hegemonialism, because U. S courts assert jurisdiction
without regard to other countries. " See Ralf Michaels, “Two Paradigms of Jurisdiction”, 27 Mich. J. Int’ [ L.
1003, 1058 (2006).
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VA5 /R (Cheshire ) F1i# & ( North) Vit * A0SR 42 EAH R 24 28 A AR IR R Z VR0, 2
FIEFF P AE E KI8T, X2 RN lis alibi pendens Z B4, FXFEM4N, EH
HBERTE T Z M EHA R R LR EER AN TH— el RN E R RERFA, KM
Fh—hmms, KR TR EZH AN _EANE Z & H# (SR A5 1L UFIA Z % R 2 8
f548) TR —mE, TANEZ 8 H] (A R4F L FA ZER B AF) . TEEEINE
FAEFLREFAFN AR TFEFRRET - TEHEET, XXM YFEAMEEY
WA R BATE XN BRGNP R, SBCYF AR SEEAARNE
FUAEEZE BB RS ERR F 2R Q @FH2ANNERITERZ —H
FIRAREEITANZF(FA T LYEAXN T —BREZFAFHITAE) , XA R AR
MR X EEREREL" ORI BAERMENERK R EENER, F17UFA (parallel
proceedings ) 3¢ & £0IF ¥ ( multiple proceedings) , il % & A Z Wl #Y @

F Gubisch Maschinenfabrik KG v. Giulio Palumbo H[%% & & % B ( European Court of
Justice, BECY) fRRR(fEZE/RAYNESBRZHE 2 R.ENR ZFZHN N “EARBKEEHM
PATIE L ZF 25, 2= B 5 SO B 9 R SR B (AN R1VT 24 [ 1k B 8] 2 A 7 U B 253 s A
AT R AR Al El Z g, X SR B b R R T ok — TP AR LR B HERRSE 27 (3) AT dk
FAEBL %A Z AT RE, TRBI ST H g 1E R oA Z 28, X F A8 E 24 5 A 8] B R A= 19 4 S

(@ PM North, JJ Fawcett, Cheshire and North’ s Private International law, 13" ed. , Butterworths, 1999, p.
347, “If litigation involving the same parties and the same issues is continuing simultaneously in two different
countries, this is referred to as a case of lis alibi pendens. In such cases the issue facing the English court is not simply
that of deciding to which of the alternative fora the claimant should have to go to bring his action. Instead, the choice
is between, on the one hand, trial in England plus trial abroad (if a stay refused) and, on the other hand, trial abroad
(if a stay is granted). It is very undesirable to have concurrent actions in England and abroad: this involves more
expense and inconvenience to the parties than if trial were held in merely one country; it can also lead to two
conflicting judgments, with an unseemly race by the parties to be the first to obtain a judgment and to subsequent
problems of estoppel. The objection to concurrent proceedings is said to be even stronger if this involves in one of the
two states proceedings for a negative declaration (a declaration that a person is not liable in an existing action). " 14"
ed. , pp.440, 441.

@ The Abidin Daver [ 1984 ] AC 398 at 412 ( per Lord Dipiock ), 423 — 424 ( per Lord Brandon) ; The
Messiniaki Tolmi [ 1983 ] 1 Lloyd’s Rep 666 at 672.

@ First National Bank of Boston v. Union Bank of Switzerland [ 1990 ] 1 Lloyd’ s Rep 32 at 38 —39. See also
saipem Spa v. Dredging V02 BV and Geosite Survrys Ltd. , The Volvox Hollandia [ 1988 ] 2 Lloyd's Rep 361 at
371, CA; sohio supply Co. v. Gatoil (USA) Inc. [1989] 1 Lloyd's Rep 588 at 593. H X&HIAZIF (Bl KFiEZ
FIAZF) SRR, S WHERER : (2005 FilF FERRERAITHT) , & IR B 45 LA R 7 2009 4
K2, %% 128 BT 58 129 5L,

@  BRREfs  ( MFRRAEERBOTIE) , A I B I ARA PR 7] 1986 4F 11 A, #IAR, 4 84 ~ 101 3T,



T ® 7

FITAE LA I AR — 30 22 B R T A AR Z H e 2 E L O ik Bt R g A Sk H R R S R
“KEEEBAERNEL” QHTRES G EEZ FARASRE SR, BU(HREERAY)
(Brussels Convention) %% 21 £% 55 22 sk (i & 2E/R#LN) ( Brussels Regulation) 55 27 &% | 5§
28 ZRZSERIBMSCIEN (lis pendens) , THEE RS TREREFRIFA LRTAIREL A2 F1T
VFABE RV B2 [a), 38 % 2 LA 5 (83 Bt (forum non conveniens ) {5 1E#: B it 22 i/
W, AR B8 L URA A" 2R 1R M N TAMNE P R R IRIA .

VPR AR RS PR AR (A) B3 e B A0 [ 5 B A 3B A Z 38 1, O & 22 W E B AL iE
(comity ) 2 [A] B, B 140 B HEE BB & FEIEEME N T A 24/E L, KA tE 2 [E
PR APt 9 e R B LS R B4 578 7 (B ik Be SR X L, T A B s T 5 25 R 4 AR 4R
Hie @ FEL LIRS IRETEFFA LA T IRAZEE (REAEFIN) TEHZ—
., AEEFRAFEEZEZIATEER SEIFSESUT . Y EpEiE4LE —4
BT AR BB E R L VRIA Z R, R REE E— D FANES T ZFA, R E
FEABCZEEGFN)ME, HXTH, 2545 FERFKILE/EEREEEEE SEL
HZEM, I HIRSNE VA B S b, BT A58 B B A9 3R BRI 2 0 40 E
Bt MRS ERERFASEERNT] " OFL E TREZLFS ZEMREANEMNUE

@ Case C-144/86, 1987 E. C.R. 4861, “Article 21, together with Article 22 on related action, is contained
in Section 8 of Title 11 of the Convention; that section is intended, in the interests of the proper administration of
justice within the Community, to prevent parallel proceedings before the courts of different Contracting States and to
avoid conflicts between decisions which might result there-from. Those rules are therefore designed to preclude, in so
far as is possible and from the outset, the possibility of a situation arising such as that referred to in Article 27(3) ,
that is to say the non-recognition of a judgment on account of its irreconcilability with a judgment given in a dispute
between the same parties in the State in which recognition is sought. ”

@ Daniel Tan, “Enforcing International Arbitration Agreements in Federal Courts: Rethinking the Court’ s
Romedial Powers” , 47 Va. J. Int’ [ L. 545,592 (2007). “Professor Briggs insightfully remarked that the European
Court of Justice, a bastion of civil law thinking. .. "

@ FFCZEBERAMEANNARERMNEFTHEZTY, 2 W Andreas F. Lowenfeld, “Forum
Shopping, Antisuit Injunctions, Negative Declarations and Related Tools of International Litigation™ , 91 Am. J. Int’
[ L 314 (1997).

@ Martine Stuckelberg, “Lis Pendens and Forum Non Conveniens at the Hague Conference”, 26 Brookiyn J.
Int’ I L. 949, 950, 951 (2001), “Linked with the question of forum non conveniens is the question of lis pendens.
This is a rule applied in many civil law countries, giving the court first seised of a case a priority for deciding that
case. Its primary goal is to avoid parallel proceedings in different courts. As both forum non conveniens and lis
pendens deal with declining jurisdiction in certain circumstances, they had to be negotiated together in The Hague. "

® Laural Eddleman Heim, District of Columbia v, Heller: Note: “Protecting Their Own?: Pro-American Bias
and the Issuance of Anti-Suit Injunctions”, 69 Ohie St. L. J. 701, 737, “When a court denies a forum non
conveniens dismissal it does not bar proceedings in a foreign court, it simply retains its own jurisdiction. In contrast,
anti-suit injunctions essentially assert that the United States is in a better position than the foreign court to judge the
action and that the foreign action should be barred as a result. Forum non conveniens dismissals defer to foreign
courts; anti-suit injunctions attempt to shut the foreign courthouses’ doors. ”
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HEIE” PR, T Airbus Industrie GIE v. Patel #7, & 5% ( Goff) ¥ B 1A k18 & #VE 2k
VR0, EPRFLIHZ R EE B X% R B A 0 2 F 28 B0, DI A IE Y 2 B ik
BN EIEE S i e i NET RS T

AR E S, I B 2 T B PR AL IE R 9721 (restrictive ) B/E AL, B T [H
RSB EENSBEARTHRERZENNE, ARTFREERZERBHERELEZ
AT BB E B RF AN R E K6 B AT VRIA B B BOF A, R4 3R 5 IR T3 B e
ZHATIRIA B R BOIFL , EORTT AR T - 2 R & mgiE ., JoibR 3 FE #4) :@
WREEEH G, Q% SR E L BEAEES R LURR §il 3 R 8 il 2 5 F R @ H =
FHE ETFEBME L, OB RIS IHE PR E 2T o REE R TS .0 ABNET
Telenor Mobile Communication AS v. Storm LLC® H | BX IS b BE il HRAE (A L/ 24) (the
New York Arbitration Convention) & H 58 I 2 BHE SRR EFERE RS2
A, A RZER , B — SR 2 AR TSR 2RERFL, REEECE 2 H
gy FHIHR 2 56 84 %5 (Restatement 2nd of Judgments, s.84) ,— R B J5 2 R

@ [1991] 1 AC 119 at 138, “As a general rule, before an anti-suit injunction can properly be granted by an
English court to restrain a person from pursuing proceedings in a foreign jurisdiction in cases of the kind under
consideration in the present case, comity requires that the English forum should have a sufficient interest in, or
connection with, the matter in question to justify the indirect interference with foreign court which an anti-suit
injunction entails. " X3 EAF4 , S MRS IFIRR MBH 254 % . (B E— S S REEt >
ZCHEY , 6 1 T R R PR Y B 2000 448, 55 244 ~ 247 T,

@ Aggeliki Charis Compania Maritima S, A. v. Pagnan S. p. A. ( The Angelic Grace), [1995] 1 Lloyd’s
Rep. 87, 96 (Eng. C.A.); Welex A.G. v. Rosa Martime Ltd. (The Epsilon Rosa IT), [2002] 2 Lloyd’s Rep.
701, para. 23. (Eng. Q.B.), affd [2003] 2 Lloyd’s Rep. 509(Eng. C.A.). UMK 15k B H 2=
Hit % (ER A E—ER S RIEEIE Z LR , 5 W I E 5 AR IR R 2009 4ERT, 5 247 0T,

@ Paramedics Electromedicina Comercial v. GE Med. Sys. Info. Techs. , 369 F. 3d 645 (2d Cir. 2004) ;
Affymax, Inc. v. Johnson & Johnson, 420 F. Supp. 2d 876 (N. D.Ill. 2006) ; Ibeto Petrochemicak Indus, v. M/
T Beffen, 412 F. Supp. 2d 285 (S.D. N. Y. 2005) ; SG Avipro Fin. Ltd. v. Cameroon Airlines, No. 05 Civ. 655
(LTS) (DFE), 2005 U.S. Dist. LEXIS 11117 (S.D.N. Y. June 8, 2005).

@ ZFSZIERREREFERMN /M ,E &J. Gallo Winery v. Andinal Licores S. A. , 446 F. 3d 984,
989, 993 (9th Cir, 2006) , “Courts derive the ability to enter an anti-suit injunction from their equitable powers:--.
involving equity jurisdiction” ; £, Daniel Tan, “Enforcing International Arbitration Agreements in Federal Courts
Rethinking the Court’s Remedial Powers” , 47 Va. J. Int’ [ L. 545, 612. 613 (2007), “In addition, as pointed
out, the courts have used the equitable remedy of the antisuit injunction to restrain breaches of arbitration agreements.
These cases further demonstrate how the courts liberally use extra-statutory equitable remedies to effectively enforce
arbitration agreements. Moreover, as discussed, the federal courts have asserted an inherent power to stay court and
arbitral proceedings in support of arbitration agreements. This power is wider than the statutory power to stay court
proceedings in the FAA, and has been exercised in circumstances not explicitly envisioned by the FAA” |

® Int’l Arbitration Inst. , Anti-suit Injunctions in International Arbitration 115, 126 ( Fmmanuel Gaillard ed. ,
2005).

©® 524 F. Supp. 2d 332, 359, 363, 364 (S.D.N.Y. 2007).
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(D S. 84 Arbitration Award

(1) Except as stated in Subsections (2), (3), and (4), a valid and final award by arbitration has the same
effects under the rules of res judicata, subject to the same exceptions and qualifications, as a judgment of a court.

@ Comment a. Scope. “Arbitration is a method of determining legal disputes that is authorized by contract
between the parties to the dispute. There are forms of dispute-resolution procedure that are called * arbitration’ but
which are made obligatory by law instead of being prescribed by contract, for example, some proceedings in ‘no
fault’ insurance schemes. These procedures might perhaps better be regarded as adjudication before specialized
tribunals. "

@ e.g. Societe A v. S., ATF 118 II 1888. Swiss Federal Supreme Court (1992) (in French).

@ Martine Stuckelberg, “Lis Pendens and Forum Non Conveniens at the Hague Conference” , 26 Brooklyn J.
Int’ | L. 949, 958 (2001 ), “Most civil law countries do not have a forum non conveniens doctrine, nor do they use
antisuit injunctions. In order to limit parallel litigations, they apply a rule called lis pendens. According to this rule,
if two courts are seised of a dispute between the same parties, involving the same cause of action, the court second
seized must stay or dismiss the case in favor of the court first seised. It is a *first in time’ rule, allowing only the
court first seised to decide the case on the merits. "



