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Preface

This book is the unintended but happy byproduct of the “PRC
Foreign Investment and Trade Law” course that I have had the
pleasure to teach in Tsinghua University Law School’s Chinese
Law LLM program since 2006. Several years ago, Dean Wang
Zhenmin asked those of us teaching in the program to write a
course book in English for the benefit of our students. I originally
thought it would be a fairly straightforward process of giving my
class notes a certain amount of structure, thereby turning them
into a book. As it turned out, the process was not as simple as
expected and it took significantly longer to complete than originally
planned. Now that it has reached the stage of publication, however,
I would like first and foremost to express my gratitude to Dean
Wang, and to his predecessor, the former Dean, Professor Wang
Chenguang, for their support and encouragement, without which
this book would never have been written at all. In addition, I would
also like to record my gratitude to the Zheng Yu Tong Committee
for its generous financial support of this book, which greatly
facilitated the process of research and writing.

The original audience and users of the book (in draft form) were
the students in my PRC foreign investment law class, students
from all parts of the world who came to Tsinghua to study Chinese
law. Many of these students are now working as lawyers serving
clients investing and doing business in China, and others are

serving Chinese clients doing business in countries all over the
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globe. The questions, comments and feedback from my students
helped shape the form and greatly improved the content of the
book. To all of them I am grateful. The writing also draws upon my
China practice experience in the Hong Kong and Beijing offices of
two international law firms from 1995 to 2009, where I worked
with and learned from a number of outstanding lawyers. The
discussions and debates (often late night) that we engaged in were
a tremendous experience for me.

The purpose of this book is to assist students learn and
understand PRC foreign investment law. To facilitate the process,
the book adopts a hypothetical client story to help students reflect
on and work through various real life questions that are often
encountered in the course of legal practice involving foreign
investment in China. The relevant laws and regulations are
discussed in relation to China’s evolving legal system and, in
particular, within the context of the unfolding process of “reform
and opening” that began in the late 1970s and continues to the
present as China attempts to develop a “socialist market economy
with Chinese characteristics”. In addition to being a text for
students studying Chinese foreign investment law, it is hoped that
it will be also be a useful general reference work for foreign
attorneys in private practice, in-house counsel, business people
and others who wish to gain an overall knowledge of the legal
aspects of foreign investment in China.

The book is divided into six chapters, each focusing on a
particular area of foreign investment law and practice, and takes
the reader through the relevant issues in logical progression.

Chapter 1 reviews the history of foreign investment in China since
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the country first emerged from the Cultural Revolution and began
its program of “reform and opening” in the late 1970s. Chapter 2
begins with a hypothetical initial client meeting and discusses the
overall legal framework for foreign investment in China. In
particular, Chapter 2 discusses the foreign investment approval
process, the role of key government regulators and the primary
reference document for foreign investment, the Foreign Investment
Guidance Catalogue. Chapter 3 introduces the primary vehicles
and structures available to foreign investors: the representative
office, equity joint venture, cooperative joint venture, wholly
foreign-owned enterprise, foreign invested company limited by
share (FICLS), foreign invested partnership enterprise (FIPE), the
foreign invested commercial enterprise (FICE) and the so-called
variable interest entity (VIE) structure. Also discussed in Chapter 3
are the foreign invested holding company (strictly speaking, the
“foreign invested investment style company”) and foreign invested
research and development centers (FIE R&D centers).

Chapter 4 analyzes the post-approval establishment process for
FIEs, together with major operational issues, labor and
employment, functioning of the board of directors and supervisors,
and government registration requirements. Chapter 5 looks at
transaction structures for FIE and foreign-related mergers and
acquisitions, including antitrust and national security review
requirements for such transactions. Chapter 6 considers land and
- building issues, bidding procedures, rules relating to secured
interests and project finance structures. Key laws and regulations
are listed at the beginning of each chapter, and further references

can be found in the footnotes. The book concludes with a brief
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essay (in Appendix 1) on programs of legal education and
opportunities for foreign-qualified lawyers in China. A second
appendix sets out the 2013 list of foreign investment projects
subject to government approval.

Nowhere in the world is the saying, “if it is in print, it is out of
date”, truer than it is in China, and probably for no field of study is
it truer than it is for law. Indeed, just as this book was being
readied for the publisher a new draft for public comment of the
Foreign Investment Guidance Catalogue was issued. While I have
tried to capture the key changes that the new draft will likely
introduce, there are sure to be other new laws and regulations that
will follow rapidly, no doubt rendering statements made in this
book obsolete or incorrect. It goes without saying that any
mistakes in the book are mine, and I would be very grateful for any
suggestions for improvement, corrections, questions or comments.

Please send feedback to me at prcf dibook@gmail.com.

Tarrant Mahony, Beijing, November 2014
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AIC

AMC
BOT
CLS
CSRC
CBRC
CIRC

D&O
DRC

FDI

FICE
FICLS
FIE

FIPE

IPO

M&A
MOFCOM
MOFTEC
NDRC
PBOC
PRC

Glossary of abbreviations

Administration of Industry and Commerce (local
level)

Asset Management Company

Build-Operate-Transfer

Company Limited by Shares

China Securities Regulatory Commission

China Banking Regulatory Commission

China Insurance Regulatory Commission

Cooperative Joint Venture

Directors and Officers

Development and Reform Commission (local level)

Equity Joint Venture

Foreign Direct Investment

Foreign Invested Commercial Enterprise

Foreign Invested Company Limited by Shares

Foreign Invested Enterprise

Foreign Invested Partnership Enterprise

Initial Public Offering

Mergers and Acquisitions

Ministry of Commerce

Ministry of Foreign Trade and Economic Cooperation

National Development and Reform Commission

People’s Bank of China

People’s Republic of China
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RMB Renminbi (currency of China)

SAFE State Administration of Foreign Exchange

SAIC State Administration of Industry and Commerce
(national level)

SASAC State-owned Assets Supervision and Administration
Commission

SAT State Administration of Taxation

SOE State Owned Enterprise

SPV Special Purpose Vehicle

USD United States Dollars

VIE Variable Interest Entity

WFOE Wholly Foreign Owned Enterprise

WTO World Trade Organization
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