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The Concept of Telecommunications Law and The Research Method
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AEiE: Telecommunication law refers to the
/ assemble of rules adjusting all of the relations
; formed in the process of transmission of

information by electromagnetic way. After
mankind entering industry society, the way of
information transmission in electromagnetic
form is more and more convenient, instant,
high fidelity, cheap, so around this kind of
information transmission, extensive society
relationship is formed. The sum of rules
adjusting the above relationship is referred to
as telecommunication law.

AEiE : In the era of transmitting information
by the way of beacon fire, pigeon and courier
station, there were no beacon fire law, pigeon
law, or courier station law, however when it
! is in the era of transmitting information by

electromagnetic way, we legislate telecom
law. Why? The reason hides behind the
relation between technology and law. If the
relation incurred by technology goes beyond
the frame of old law, we should modify the old
law or establish a new law. If the consequence
of new technology is only to make our life
convenient, and does not incur new relation
or alter the existing relation, there is no law
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problem occurred. The law problem is caused
by the inability of old law, which cannot
regulate the new relation, or the modification
of old relation, triggered by technology.

ﬂﬁ China has no telecom law, why should
.;"we research telecom law and write a book
jnamed telecom law? The origin of telecom
{ law includes not only the law named Tele-
com Law, but also all of other rules adjusting
¢ telecom relation and passed by a diversity

of legislation hierarchy, which are scatted in
administrative law, ministry regulation and
local regulation. This phenomenon likes that.
China has no the law named Civil Law or Ad-
ministrative Law, however it has civil law and
administrative law research and books. China
has been on the process of establishing the
law named “telecom law™ for over 30 years,
starting from 1980, but it suffers from many
mishaps and no outcome until now. Howev-
er, the research about telecom law has never
stopped.

F£—T BEENHS

Section 1
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The Concept of Telecommumcatlons Law

AE : The specific relationship, formed in the
{ process of information transmission by means
{ of telecom technology, is telecom relation,

formed among subjects as telecom regulator.
Telecom relation is between telecom service
provider and telecom service consumer, which
mainly involves telecom regulation, man-
agement, competition, consuming, consumer
protection, information security.
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HiE: The telecom legal relation involves
{4 aspects, relation among or between
i regulators, relation between telecom regulator

and enterprise, relation among or between
enterprises and relation between enterprise
and consumer.

HEE : 1t°s a trend for telecom regulators to be
organized to jointly supervise. Therefore, one
of them should demarcate its obligation from
others™. The relationship between regulators
and enterprises, as well as the relationship
| between regulators and users, belonging to

administrative supervision relation, and be-
ing the focus research area in telecom law,
includes the following direction: access per-
mission, price regulation, universal service,
information security, telecom standards and
network access license for device. The rela-
tionship among telecom enterprises is con-
cerning competition and interconnection. The
relationship between telecom enterprise and
consumer belongs to service contract relation
between equal parties.

‘H:E A lot of telecom legal norm derive
‘,-"'t‘mm research achievements of regulation
{ economics, so telecom law demonstrates
concerns to effectiveness and profits.
However, this kind of concern is as the
i consequence of telecom legal system’s

responding to regulation economics, and
being the economic reason for the generation
of telecom rights and obligations. As a kind of
norms with intrinsic value, in the meanwhile
of caring of effectiveness, telecom law should
not neglect other values as fairness and justice,
as well as the connection with other legal
branch. such as reference to or restatement of
concept, rule and principle from other legal
branch.

[1] T84T, FAl4 . WAn\ WTO & # & [ s 12 30 3% [J). E R b
2] E#. %@h&%ﬁ@%%ﬁnl%?W@k?#ﬁ(&éﬂ+ﬁ)

2005, 7(1): 6

(3] FR¥ & RERERETHESPOFAEEXR (). THAF - WS 2004 (7) 2 71

?ﬁ(ﬁAH¢ﬁ),mm(m 60.
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i, %%%E%ﬁﬁﬁmﬁm’xﬁ% AiE: The institution stemming from eco-
4@‘%?&3?\ El%ﬁﬁﬁiﬁi%ﬁ? &, PA nomic requirement faces a general problem,
B SAERIORR, (AT | 11 el o e o
%ﬁwi‘j%mﬁk iﬁma }ﬁﬂlﬂ%ﬁ%%ﬂ l'vaiancc between effcctivc;ness value of ec(ono~
Eﬁﬁﬁu ] my and justice value of rules.

H5k, DRETFARBEGHE, —EREIEE L5 R OME RN E LA E
HSPEE R, XA OUR BERA I, HRATEN — TR, | EART &5
BORMARSTEC, TEMTEAERE S, BTESLREE, D05 EEBRMMEZ S
HAbHE, F %54 BC SR B BB A, IE CHESR T AL BR B B
447,

ERAEMEE T HMAB R RS TERATF, EEMEMRNER, BF
ISR FEE R TR B RE X R EEE AT, EXTIEREY, AEREl
EHRREH R ER R T XA, EXEEMMER XHE: FERS.
A B EET A PMME: FEEAAEH G EERTERARMAFGE, RIRE
il ) BEAE SR B B AR R A PR S B B, (B sUATRR TR B BF R B9 IE X HHE.
HA—RHEERERT, UPE2ETEFHRE, BRNASHANEME—HNRZ
PR Wi, HTESTEEABAS BRI AT (R P8 A R B L B
He @A XS HRE, ERARNHE, LRI, AR TXEE
PRAr AN i PR i A IE CHHEW s B bban, T EEESIFEOATTEEG T, W
BRBESERAUSE, EFNERF. fREFPUSRHERF B e, X,
RV AR BB FAR R BE, A% B - AR S BT AR, L=
BT AP B AR B RO A RAUFI S Z i E, A FEdES, M
BRAMAERRTHERELE, NEINE
KL, D R |/ T e e e e o
TERF¥, WA THBINZEN ty values, as well as effectiveness.

H. 1 s

ALiE : The telecommunication. in generally,
3. SHSENHRREFENEES /

/ refers to communication by means of
HF “BE" WERIERR, B transmission and reception information with
(= IR S R T AE T LA Zj@)‘iz;}’ electromagnetic way.

E\ ~ s "‘.

[ SUBY FiL 5 46 DA R 7 S i Bl £

[4] EEHE, KSE FZELFFREELEBON I]. BHAMLL, 2009, 2 (5) : 272.
[5] TXB . EBEH M]3 EEHRAE. 2007: 293-350.
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FEEEMA A (user) HEMPAREAZ

N B I B R R A B |
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FXSME, HAMRE (REAFD T
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ﬁt;} The general telecommunication con-
:-"ccpt. also called communication, includes
narrowly defined telecommunication, as well
i as broadcast, television and internet. The
narrowly defined telecommunication refers
to the electromagnetic communication, in
{ which sender designates the recipient and
transmission content, such as telephone (line
phone, mobile phone and satellite phone)
and E-mail. excludes the way of the sender
broadcasting to non-specific public and the
recipient choosing the transmitted content,
such as broadcasting. television and internet
web browsing.

*ﬂ‘ff Telecom law of various countries
iapplies the concept of Telecommunication
,'"as its general denotation, such as Chinese
;Tclccommunicaxion Regulations and the

i Act of Telecommunications, “The term
‘telecommunications” means the transmission,
between or among points specified by the
user, of information of the user’s choosing,
without change in the form or content of the
information as sent and received.”( 47 USC
sec 3(a)(2)(48))

In the definition above. *User’ includes not
only sender, but also recipient. This definition
show us 3 characteristics about general defi-
nition of Telecommunication as following. (1)
the transmission route is designated by users,
either sender or recipient; (2) the transmission
content is designated by users. either sender
or recipient; (3) the form and content of the
information is not changed before transmis-
sion and after receipt.

Act of Telecommunications (1996) of
USA. We use the latter as an example. In

[6] Charles H, Kennedy. An Introduction to U.S. Telecommunications Law. 2nd ed. Massachusetts: Artech House,

Inc.. 2001.

[7]1 RE (EEAHD) £ & KEAFKERE ERAAAL. LTANLHERRAALES, R X

HEREBPET. XF. LB BRURAMEABGERNES. »

yE B e IR

é\-i

o O o 3
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TR 4 e G A (user) JEEHIFES., RS /ﬂ:ﬁ Taiwan researchers tend to separate
%ﬂ&%ﬂg%;ﬁﬁ%ﬁ.ﬁﬁ W§&€& :-Ete\ccom apart from broadcast according to

< [8] » : ST ; - ithe following criterion: telecom is bi-direc-
E g E*MA (user) %ﬂaﬁﬁﬁ :"lional {two-way) and one-to-one transmis-
%&Eﬁ%fgﬁo -tﬁﬁ)‘(§ﬂ)§ TF}L sion, and broadcast is unidirectional (one-
%{gﬁgg_/}ﬁﬁ: H—, ﬁ%%&jﬂﬁ way) and one-to-many transmission. In the

¢ traditional regulation framework, which

mk (ﬁ%g‘ﬁ‘&ﬁ%) ﬁ%%ﬁﬁﬁ { makes dual separation between telecom and
ZHZE; E—, XEMNEENERME broadcast. Any form of one-way and one-to-
i /. s N S e many transmission is classified into broad-
m‘j‘ (ﬁ%%ﬁ‘&ﬁ%) ﬁﬁ‘ ﬁ__.., 1 cast domain, and accepted the jurisdiction
ﬁ%ﬁ%ﬁﬂ@%ﬁiﬂi%iﬁiﬁ Vggiﬁﬁ of Radio Television Law, Cable Television
&Q [9)° ] I “EE,{-%-” f&r—iﬁgﬁmﬁ:}ﬁ Law, Satellite Television Law, according to
B oAorke H . i| its transmission mode. Any form of two-way

H, HiERS" BRERE T XESH and one-to-one transmission is classified into
E, WZEE 1996 FHZER “HBIERSS Telecom domain, and accept the jurisdiction

of Telecom Law.

(telecommunications service) ” & X H: |
TGRS, EEEAK, ®
4 [ B3 ) 4 AR — R T DA RO8RAS |
Ho T HE A PR, A REAR A 1,
HAASMEIE: B, MAKRE,
Tt R A
C6EE T R R L, — - BRCHE, —
KA EAFRH, KR — MR IR AN E B R RE %R
MAE, ‘EEGNRE/EBE_TANERNERT, LRRTEM. —X2
BRI BRI R N E BTN, AR AT AR HERR
SUEBUWE. AL BENE PESCBEERBEOER. MALRRTR
T 3 AR T O 2 A RO, TR R R AR AL 7 )

[8] 47USC sec 3(a)(2)(48) “TELECOMMUNICATIONS- The term ‘telecommunications’ means the transmission,
between or among points specified by the user,of information of the user’s choosing, without change in the form
or content of the information as sent and received.”

[9] Sharon K, Black. Telecommunications Law in the Internet Age. San Francisco: Morgan Kaufmann
Publishers,2002: 62.

[10] 47USC sec 3(a)(2)(51) “TELECOMMUNICATIONS SERVICE- The term telecommunications service’ means
the offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilities used.™

[11] Sharon K, Black. Telecommunications Law in the Internet Age San Francisco: Morgan Kaufmann
Publishers,2002: 62.

[12] 55 BULAMBPTIRSEEZSEE M)/ ERR B EHFLL—42 B NEEEEFT
XK. 6% B TR ERAE, 2003: 82-83.
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4. BEEMEARROTH
AT 5 AR

HEiE: Most of telecom textbooks adopt
i the narrow definition of Telecom concept.

So they might not involve the content of

Broadcast Law, Cable TV Law, Cyber Law.

i Broadcast Law and Cable TV Law is the

research object of broadcast law or media
law, meanwhile, the research object of cyber
law is owing by a separate branch--cyber law.
However, this kind of demarcation is becom-
ing increasingly blurred, in the background
of three networks convergence, which means
integration of telecom network, cable TV
network and internet network. Traditionally,
the communication business establishes corre-
sponding legal order according to the different
technology platform and transmission sector.
After the convergence of three networks,
the demarcation between broad and narrow
Telecom concept would became blurred. The
development of technology challenges the
system of classified management based on
transmission platform.

AiE: Telecom service refers to physical
[ access service to telecom network hardware,

/ meanwhile, according to Telecommunication

Act of USA (1996), “The term ‘information
service” means the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunications,
and includes electronic publishing, but
does not include any use of any such
capability for the management. control, or
operation of a telecommunications system

[13] %% HEREREZHZE=-WBSPHER D). EAMEAFEFHR, 2009 (1) :5-8.

[14] Charles H, Kennedy. An Introduction to U.S. Telecommunications Law [M]. 2nd ed. Massachusetts: Artech

House, Inc., 2001: 118.

[15] 47USC sec 3(a)(2)(41) INFORMATION SERVICE- The term ‘information service” means the offering of a
capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available
information via telecommunications, and includes electronic publishing, but does not include any use of any such
capability for the management. control, or operation of a telecommunications system or the management of a

telecommunications service.

[16] Charles H, Kennedy. An Introduction to U.S. Telecommunications Law [M]. 2nd ed. Massachusetts: Artech

House, Inc., 2001: 139.
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or the management of a telecommunications
service.” (47USC sec 3(a)(2)(41))

Telecom law includes telecom service in
its research field, and excludes information
service, which Information Law or Mass
Communication Law takes in as their object.

*H:E As a kind of norm. adjusting social

relationship initiated by telecom technology,
telecom law should response to the telecom
technology development.

AtiE : The development of telecom technology
icould generate new telecom legal relationship,

{such as radio communication incurring legal

i relation concerning permission of the right to

use of frequency, internet giving birth to cyber

i law relation, which requires as to establish
| specific system, such as selling the right to use

frequency in auction, the principal of liability
attribution for internet tort. The development
of telecom technology could alter the existing
telecom legal relationship. which requires
modifying the existing norm to response to
the technology development. For example,
the technology of wavelength-division multi-
plexing (WDM) makes the telecom network
resource no longer scarce, and even badly sur-
plus, which causes that, the leasehold (rental
right, right of lease) theory. based by telecom
service price mode, is no longer fit for the
telecom network environment created by
new technology. The right of use of telecom
network has the nature of quasi-property (sim-
ilar to jus ad rem. or real rights). The system
of permission to apply (access permission)
to using the telecom networks, i.c. flat-rate
system (fixed rate plan), based on the theory
of quasi-property. is the system’s response to
technology development.
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