


H
] AR

AH

RS

it

A

Py

(e 2

+
bd 1 4



B H RS B ( CIP) &

shAR LA ST / XS —Eat kAt AL,
2014. 12

ISBN 978 -7 -5118 7109 - 1

IO 0O 1. Okl (i 280 ~ [ 233 4) —
P —EAEE V. ©B226.55

Hh R AR P B CIP Bdli 7 (2014 ) 25 254700 %5

© WA AL - P

EERE/ 2 W g it/ vkt

AR/ P AL SRABSE & / 1A kL L R
BET/ LR AR 255/ e BhIh

ENRI/ At 5t JUMH i b A4 5 Sefb AT BR 2 7] SRAEEN &/ sk it Al

FrA&/ A5 ENsk /7.875 Z2¥/210 T

BRA /2015 4F 11 J45 1 [ ElR /2015 4F 11 H 55 1 YR ER R

R AMAL /b st E A KGR PE L 7 (100073 )

L FHE {4/ info@ lawpress. com. cn SHEMEZ /010 —63939792/9779
4/ www. lawpress. com. cn Bi\HEIE /010 - 63939796

mEZEEEBERAR /a4 KA L 7 45 (100073 )
EEEHHEESS FATBRIE:

FE—ExEBIE /010 -63939781/9782 FZ4/AE] /029 - 85383843 FEFR/NA]/ 023 —65382816/2908
_BAE /021 -62071010/1636 LTS/ F /010 62534456 YT/ 0755 — 83072995
HES.ISBN978 -7 -5118 —7109 — 1 EH:26.00 I

ClnAy ik sl (8125 T TR e AT BRZA m) B 5T iR 4)




“CUET RIS R 5 B B, L S A AR TR
W B [ A T R R T R G, RIUHT B0 2%
W A SV B S IURE2 RER  7E5 I 4 5 b R
BB TF B R 20 U A S BB IR T 1 0 o R B
e VA A PR ML A S 4 R B L o R 4 R 4
GUNASY , R S EEE BT, R 8%, X
36 [ 1 A7 BRI 00 O T, O A L T M
AN P A28 T T B T2 5 75 1 5 — i 20 2 o 78 1 L AR G 1 %2
EEAACE

RTINS R TR B,
S S R T O, R BT G 0 T
Z BB N I0 s, AL TF ARG 09 S B B AE — R |
TR B T R 0 R S T s AR A 6, 17 i ) LI
FRECR W, KR TR A TR W R T AL 4 B R
TR TR, WA T R R 1 — s R - A7 o
TR AT, T A0 R A R 60 7 2k B, DR s b
R R A B BT, 0 B R B RS, T
W SRR 2 WA 5 T LA — I b R AT K e
U B G KR AR KT R M R
W2 B S VI, SR, A AT B B 9 DAL
$ IR E WA — EA R . A ISR, B ) AR B i



2 | il A

EIFRAED s 25l BRELW — BARFE ROk 1o JFH, NVHRK A
FEAS B0 i S ok A, DA i 4 1 e At o)™ (Pl A S0) ok 3 )
BUACHE 22 B EL i — B , EIA AR A B ok, BH A B 0k —
T P D s B DU A AL O A F KT ona B IR
AT S AU ol 2% 22, 48 4] a4 2280, A 8727 B LA, €O
NEEBYRGERV: RIER R E 20 AR, Xk
FIBALF SO 7 AR A S . i FA15 KL
EORF D B TR R A O BE A HER , R R UK, S
A o A7 YR IEAT R 2 i B AR SR A FANY 5 2% 2 A
BRI ANIE ] T 28 3 U, AR5 T i, FATT A KN > H A S AR
Hh A 15 PR R T ol A DR AT AT B S R S T 5 [ S
FEHET B N BB (96 AR BE AUV Z R M A R R AR L . KR

B, AL AS B R, B R L TR VN T P R e e, i 22 RE A 1]
i AR 3 P R B R, R Ak 2 1 2 b o 5 AR )
B, WU R A 2 AR 0 5 ) AR, e # A 1) AP AR
HI WA — D NEHBRIG BN o X% AT 5 K5
AL G AR AR N 0k AR IR AT

XEFTE AR S L E M EA T R AN 1 AR
CHRT IR 0 2 T LA A R AR SR ) AR A
BMRER BON R T AR AR R X TR KT
A REAR I SC A, du g 1 & AR AT, 48 Hh AN BT S DL i 2
KT AR AR A BT S, 1 Dy, AR LAY I T A S AR T S
MR HE I RO PE K P s B s AR S imn 75, Al vk J8 AR
AR T E ARG B . X TR AR A b e = 4 R AR
AR 710, WG T HEVE . RTS8, X T FAT TR A B 12 5 R
A A HEAR I [, A0 — 5 (R B RS W A i ABIE S )
il b5 A PR R Al 1) B0 i i & SO A it B WA A 1, B



| 3

T R R ELPh X SRR AR . AR
JOL, FEAFEERS T35 AR TR B (R R, Sy FRAT] A 3 A BR 211
il S FURIAE H 5 oA B0 AR 4 X AR 43, Ak 0 ik i B AT W
HEET IYNIE)L%D

PIRCES




1 &

AR A T IR RS — B R A, LA
F14) RELAEL 2 g T T A SCAAS T 20 (4 Tl B2 AL 0 o A AR
VRINE PN B A SRR AW b S i B N LR A | B i3 DN
X FE s R S e RIS 1 . A i k2 T2 IR
F A A, X LAV B REAR A T A B A0 S BRI S, X T 3R
HARH B S AT A R S

AR ARSI R AR SN A SR AR W R T
HMBAEE ERA 20 R FHEN BHEE JFRM. 2
R SCF ARG EZ A AR BPTS R AR AR A A
il 5 e v RO AR — R, DAl v REUAH 0 A il SRR ™ A
TR el A A B R PR S v SR AR A i R L A
AR BRI Py s R 5 AR SCRAS T AT TR,

Gl 1) — AR 1 AR LLIG [ J25k, R, fFse sk
LR LR AR 1) R BEAAM G . A3 CoAl 1) 1 i 5E & S
Pt B AR BT TROMTEA A A, TR T) — B
o 5 KO A R ZAE R AFFE R IR A5, AR AR i 2
YEC A%, A DL B ARG (. SR I 2™ AR B T4
AR ) i 55 AR R S A B B, PHDURAR X 1) X e 28
FERRE S AR T ) S 4R 55 A5 i B A S8 B B IR A X
REET O 55 Fai LUR , FLii g BN EEACE R o 5T (AR 1) RRAS TR0 )
A BRAE A G T 2 B X — [ AT O , B TR 4 T



2 | kLA

CfiAkET) — 1 i B AL A ——Ciz i ) A Gl B A 7
PEYAS (AR B AR 20 2@ T ol 1) BRI A, G
TR T) i B SR ) 81, 28 5 BRI HbAA 23 35X — [n) R &2 ek
EHACRT AT SR EAs i, CHiE T — b A (e ) Je 2B R
SEAEIT F G, HRBRCHI W) i A B M AR BN Ff ob, — i)
A RIS ) A A ), A B A o AR i, 6T
CEET) — BN E  EH KRR T ) — 5 55 R fe BT SR L
TIA oK IR BE (R 55 23 P, X OQIBE BE A e 1 31 R EAT AR
HTVEAN A4, % IR RS9 1) 24 R A TR RS 41

WFFC A AR, N 1 S WA L2 YR K S s, A
Bili b, 2P BT LR AR BT S o AR B AR R S UR I R
“CHRT MRS R R AR AN B F R SR AR, FA
“UE” B LU, A tE B X R A oy 26 wh AR AR AE A K 2
S, AR TR UM A G, A ISR IR R AR AR AR,
KARHE T AR AR (I HC, A LRl L, ORI R D7 L R S
i E R R R S e e ) A AN A T
R BA A AR TY 5t MR AE S AF A P Ak 2 UL R, X
AR FT AR I 285 L BOTE A AR SRR I s A v AR R L
(ASE MR PEA T T 4 T F 3R

SR AR A DA S 2 2%, JF AR e A il TRb AR AR A i,
HA B A 0 ARG 58 0 009 S5 0 O 1l il 1) 5 45 W A, -t A b L
fih it 7 AR A 25 T H AR iR AH . IR PRk K
T ORORE R RS A IR T A IR T AR G L
Ao FRIAEAER AL ORI, AR IR R Z A i
TRV A HERA I .

AR I LA IR S AR Sl e — S (4 Y A DR AR, A1
T 1 X i A 2 SRR A AR S L B4R ST, R TR AR



2 | kAR

CfAETY — 5 0y T B AL A——C il ) A CE O A L (1 iE
PEYAS AL AR 20 20l T bR ) BB RITE IR A, K
F AR ) F P ) 8, 28 35 UR D) A& 2 315X — [n) i i) &2 2 ko
BEHAERT AW SERE EAs i, CiAE ) — b B ) Ik s
JEAW TS, HARBR(HI WL ) F 4 ig BOR i A0 B 75 A1, — i)

F, BV 50 ) A A o) R, B AS A S O AR T i, G
CHAETY — BN E, BEHERCHAET) 45 55 Rk ISR
T T 3 5 IR S PR SR S585 2 R RS T ORI B AR R 1 31 R AT 1A
FVEANE A4, % R EE AL S5 1) 24 A TREES N 41 .

WS AR 2L JEARL 7 2 i S W 2 YR UK U e 37 2, At B
fili b, 2 BT SRR A 1 S, AR AR ZE TR Bk
RS TR FACER AN o RS A EAR, A
PRI LUG , A2 B R W] 43 2 S AR AR TR K 2
S, AR FIA A, HEARN R A AR YR A AR AR A
KA E 1 wAE AL g A, 76 e BEah b, MO GRIE  g si ehkE S
i E AR AR A R AR A SR S A T A T
ek AR A R S AR BE AL 23 A7 A D AL 23 BN B X
AR AT AR R 2855 . BOR AR SOAAR B0 % i A vk JEUARA R IE BL
(R SE MR EA T 1 488 4 1 ) PR AAR

AR AR DRI A 2 2 2%, JRE 2 2 b Pl AR A A8l .
R AT 6T AT 7 58 A 400 () 52 1 ol B8 gl (8 £ 5 WAL, o A % G
fthig T AR A 25 T LLEIA I gk A o R Rk A A
T OHARE R BB E A A A IR T AR A Y
A2 o HrkiAshIE B AR ZOR IR, AR LIRA e K Z A ik
TR UE W A HER Y

R AR AR AR e — R T AR AR B . A
A Ao Xt o s RELARL A LA Y e A B A R SY, HEOR 1 e AR X



W3

I L T i SEAR DR % 5 a8 ) WA R 4 SR T
bR B A ] ) B JRE o A s AR B T
Xt R AR LG B R ARR B ) = A REAME S R B R
BEAT TR A . X AR ) ik BRI REAT 1R, R
AR N B 35 R A ORIk BU AN BE LR g
U, LA MBI £ 3 B A i A ) LA RUEARL, X Tk
AR AR” , B R A T N AR, 15 AR T 5K
AR IRARUEEE B SCAT I AR I 7k, Ay B 58 X AN ) R
MICAA LR E 1B K AR R 58 9L ST R KIS Grig H
SEBARUE T RBIRI GO NG . X P ARk E AR R i~ 37 Jms , 2B
FOARSE AR ABEZ 3 Tk fR AR A2 37 RO 28
bt 2 AR AN 8T A B 22 451, [+ b 2 0 B T A
XA A BRI B MR W A 3 . 6 Tl AR vk SRR R S A
I cE R Ei LTV o R o5 BTE B o7 N | W= N NP AY S N - S ol
TIPS, P E TR, 5P TN wEZEE S L TR
7 CRIATZ AR R S R T 2 A R AHER Sl Z B S 3]
BEZ TN NPT B EAT R S ME LT N T R A A
b SORE BT T A e, Rk Rk LAEIR
[ SRR 1 SR PLIA R T, b A St 1 Ak DL i [ S A
PR ; bt e g, th g TR, A TR
TR THAAUR IR 0K g 2 B S BT TR R T
SRR TR AR AA DL T2 R R R S, KT 2 AR
FHERE R 7 AR SC Tk B8O F 5K SE a2 5 S T
T3 B AR R N7 S BRI S R BT B kAT R S A L
Yy B 1 AR AR L B AR LARAS B IA E Eak

Xt T AR AR A AR E A, B H MR 1 o AR X [R) E
SR, X (AR T ) SCARA B B 7B i, SR A AR — %8



4 | ARk A 5

BGAR . b HMERERE R, AR B =HNEABEHET
B, B BRI G . 6T ERAE LUE A B AR 0 S5, A A Rk
DAV A T 0 FEAR N 5 75 20 10 SEARL L AR 3 S0 R B “ 3R, HLA%
6, BRI AT B MIE B B RSP AR PO =i,

s 1) 2 SE AR S X 38 [0 oty AR 7 2 2 AT 15K B ) it L
Ft R AR IR A S et AT B A S R X, R R B
WFEMZEZ G B A S M FEEGA R B R W, ARk
AT ML, A AR T 288 (B4 T e I T HEe A HET
PO ZE K T4 T DL ah AR AR 0 1k 2 S8 R AR A
S AR L AR 1Y B 0 AR R AR R b B BOR A S e
B SR KT IR FR A7 B Tk AR 2 5 e R
B BRI B LG |, Hokh 2 bt 72 PR 9 B 0 2 AR A 1AL B
38 132 S F AR R ERAR Rl 3 | S5 WS LA S B DR 2 A
[ ERSIRTE AL ¢ ilh=/ S I NS R A e e P AT RS- d AN
Ay HE SR R R A, T i SEARAR B () & P A R A ALY
FITLA A A v SE AR O T 28 1) 1 S 2 JRE A 6 W S+ o B 2R 1, AN L
AR IRSE R ) W I

ZUUE B E AL 2 AT AR Hh S SRR BRI i LA
FEDUA R H LA B v oty AR 2, R G ML 88 110 32 A 00 e L 422 It s A
W BB S BREE R, 0% T2 T B B0, DU B HE LS (36 [ # xt
sl s AR HEAT T s, (LR b TR RIS, AT T BRI
At DUPRLUG B9“ BRAR B UL, 76 SRR F i 1 66 5 0 AR
G, T AE B b T T LA AR S AR 2 I 1 S A A 92 BR
MO0 o FTLA SR LA A FE i SEAR X 28 T LA B b G F2E AR SR
RE B TR E 5 W 2 B A 56 S i A . sl A0 DA 3 [ S AR
b3 AR (3R i S B LA B R, T REAAE WA
JET AR A S B T, MOWLE 2 R A, kAR A6 [ A 2



W %5

FR I AR HEB I — b 5l B 0% Py s B IR 5 LA 38 S B i
AR A A TR EDA IR B, YR R S A
() — 350 MR RE SR AR5 AR I SEARUR] o 33 1f 1) P9 2 A s AR B
AR FJRAT Z B AN o A SR 4 D5 SR SR B T A, e R 4R
.



Abstract

Han Fei, the last greatest thinker and the last legalist in pre-Qin era
of China, not only synthesizes the legal school but also proposes the
idea of ruling by law (RBL), which is an indispensable part for our
legal culture. It is believed that Han Fei has played a very important
role in our history of thought, and has brought strong influence to bear
on the development in our long history. So it occupies a status of vital
importance to reflect upon his idea of RBL when our country is in the
process of establishing its socialist nomocracy.

Han Fei Thought is an in-depth, comprehensive and sophisticated
system of ideas covering many fields, including philosophy, politics,
law, economics, military, management, education, history and arts
etc. This academic work is mainly concerned about Han Fei’ s legal
thought, and it tries to explore and analyze this topic in terms of its
carrier, its background, its theoretical underpinning, its paradigm,
preposition and position, and its historical influence and current
implication.

The book, Han FeiZi, carries all of Han Fei’ s idea of RBL, so it
is necessary to base the study of Han Fei’ s legal thought on it. This
academic writing provides a detailed analysis of the book, introducing
not only its editors and edition process, but also its different editions

and contents. As for its editors and edition process, the book, on the
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basis of the previous studies, argues that Han Fei’ s works have already
come out while he is still alive, whereas most of them are published in
single booklets. The compilation and completion of the book can be
divided into two phases, the first phase of compilation is done by Han
Fei’ s students and followers, while the second phase of edition and
completion is carried out by Liu Xiang, a scholar in Han Dynasty, and it
lasts for almost 50 years, from the early years of Han Dynasty to the
ruling years of Emperor Xiao Wu ( Liu Che). After Liu Xiang’ s
edition, Han Fei’s writing that contains 55 articles comes into its being.

Speaking of the different editions of Han FeiZi, this writing, after
a brief introduction of the research background, presents a detailed
analysis of some important editions, including Qian Dao edition, Dao
Cang edition, Han Zi Yu Ping edition, Zhao Yongxian edition in Ming
Dynasty, and the widely-used edition and its annotation edition in the
20th century. The book also explores the trueness and contents of the
book’ s different sections. Obviously, it is a necessary but complex
issue to detect the trueness. In view of the previous studies, the works
suggests that it should not be denied that most of the writings in Han
FeiZi are written by Han Fei himself, and only that there are some
discrepancies about some single words or sentences, and that the final
section of Cun Han ( Maintaining Han) is written by Li Si, a famous
scholar in Qin Dynasty, and that there are some disagreements about the
section of Chu Jian Qin ( First Impression of Qin Dynasty). Based on
their relevance to the idea of RBL, it is suggested that the sections and
contents of Han FeiZi should be divided into the strong part and the
weak part, with the former referring to 31 strongly related chapters and

being discussed in detail, while the latter containing 24 less strongly
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related sections and only being briefly introduced.

It should be the first step to clarify that which school Han Fei
belongs to and where his thought comes from before studying his legal
thought, and then to further explore the background on the basis of it.
After a discussion of the origin of the legalist school, the discrepancy
about “legalist” , and its representative figures, it is suggested that that,
ever since the appearance of the legalist school, Han Fei has kept being
a legalist, so his thought should belong to the legalist school no matter
how do the scholars categorize the school. On account of Han Fei’ s
birth day and death day, the book firstly defines that Han Fei lives in
Han, a state at that time, in the later part of the Warring States period
and then discusses the influence of the time on Han Fei with regard to
Han’ s history and territory, the relationship between Han Fei and King
of Han, and the living conditions before and after Han Fei is born,
aiming to understand the influence of that time and that space on the
conception of RBL. After this, a detailed discussion is made to talk
about the political, economical and cultural conditions at that time on
account of the principle that social being determines social
consciousness. Han Fei’ s legal thought, complex as it appears, can not
be created by Han Fei himself, but by the integration of the previous
achievements, in theory and in practice, made by the famous people in
the legalist school, such as Shen Buhai, Shang Yang, Shen Dao, and
by the assimilation of the beneficial ideas from other schools that favors
RBL, for example Mo school, Taosim, Confucianism.

After an in-depth exploration, the writer proposes that it is
inaccurate to think that Han Fei’ s legal thought comes only from the

legalist school; rather it is formed in a complex way, drawing from
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many resources. Han Fei’ s idea of RBL is realized by a set of
paradigms and propositions. The analysis of the basic paradigms of
Tao, moral and reason reveals that Han Fei’ s legal thought assimilates
the metaphysical thought of “ Tao” proposed by Lao Zi and the
understanding of “Tao” by other scholars. The analysis also shows that
Han Fei puts “Tao” into practice by means of “reason” , which is of
philosophical significance for the formation his legal thought.

Detailed analysis is also made with regard to the three basic
concepts for the RBL idea, “law”, “technique” and “power”. As for
“law” , the book proposes nine categories, that is, constitution, public
law, law and decree, order, moral standard, ban, criminal law, power
standard and measurement, and rule and regulation. The division and
analysis aims to facilitate the understanding the ideal of RBL. Great
emphasis is put on the contents and categories of “technique” , and the
analysis indicates that it is a necessary method to ensure the
implementation of law. Han Fei hopes that the monarch can, by rule of
law, cross-use the unknown inaction method, the counseling method of
appointing officials, and the surveillance method by real name, thus
achieving the aim of ruling by inaction and eradicating the wicked
behavior at its burgeoning point. As for “power” , the writing probes
deep into the power that is set by people, and reveals that it is
conceived for most of the wise leaders, and not is confined to the
extreme minority, expressing Han Fei’ s hope that the monarch can use
their power but not deviate from the objective law.

The basic propositions in Han Fei’ s thought of law can be summed
up in seven categories, that is, “law and Tao” , the Taoist foundation

of RBL; “rule by social relationship”, the humanistic foundation of
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RBL; “competing for moral in ancient times, wisdom in middle age,
and strength nowadays” , the origin of law; “compiling books on law”
and “praising and punishing according to morale” , the connotation and
characteristic of law; “riding rhino and horse on roads, driving boat
and ship in waters” , the practicability of law; “setting rule for award
rather than for punishment” | the principle of legislation; “keeping the
law, following the law and executing the law” , the claim to rule by
law instead of ruling by person.

A systematic review of the rudimental position of the legal thought
tells us that it is a comprehensive system, in which the national strength

”

is the purpose, “law” , ‘technique’ and “power” the method, and law
the center. On the difference between “rule by law” and “rule by
person” , which is concerned about the essence of RBL, the works
argues that Han Fei’ s RBL thought, in comparison with Confucianism,
belongs to the former one, with the characteristic of ruling by any
existent law, awarding and punishing by law, and obeying the law by
the monarch, the official and the ordinary people.

Han Fei’ s legal thought not only bears great influence in ancient
times, mainly indicated by its influence on Qin Dynasty and the feudal
society after Qin as well as their main politicians, but also bears strong
referential meaning for the building-up of nomocracy nowadays in
China. Regarding the effect of Han Fei’ s legal thought on Qin
Dynasty, there are three different views, that Han Fei destroys Qin,
Han Fei brings prosperity and also destruction for Qin, and Qin’ s
destruction should not be simply attributed to the legalist thought
represented by Han Fei. The writing tries to explain the effect of Han

Fei’ s legal thought on Qin in the aspect of its purpose, its effect on the



