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Born in 1980s, Dr. WANG Zhu is one of the top young schol-
ars in China’s civil law community. His publications frequently upda-
ted on the website of Law Information Research Center of China Law
Society are the best evidence for his diligence and devotion to academ-
ic research. Every time I wisited Law School of Sichuan University,
Zhu would share with me his latest findings and the subjects he was
studying. Discussing with him the academic and social issues of com-
mon concern, | was always touched by the vigor and historical re-
sponsibility displayed by him as a young generation of scholars.

The focus of his study is tort law, but it is just a part of his inter-
est. He has a unique insight into the legislation of the Civil Code. He is
well informed of countless domestic works on civil law study before the
promulgation of The General Principles of the Civil Law and the trans-
lated works of the former Soviet Union and countries of East Europe
that pursued public ownership system, and has had many interviews
with scholars of older generations on civil law study. Instead of choo-
sing a law of a foreign country as the criteria for judgment, he intends
to place the issues in question in a particular historic background. For
example, his paper on the issue of apology, collected into the Civil
and Commercial Law Review edited by me, starts from the Movement of

Socialist Patriotic Convention in 1957, and moves all the way to all
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the drafts of the Criminal Law, the Civil Code, the General Princi-
ples of the Civil Law since then. It is based on such historic investiga-
tion and the current legal and practical background that he has pro-
duced his own particular understanding about this issue. His “Pragmatic
Method” to compile the Civil Code also represents a kind of legislative
model that merits attention of the civil law community. “The Process
Map for Compiling a Civil Code” attached to this book directly shows
his legislative design. It is worth mentioning that he has successfully an-
swered “how many existing valid laws are there in China?”, the
question that has been neglected for a long time but is of vital impor-
tance to the compilation of the Civil Code. His design to compile a
Cross-Strait-Quad-Regions Model Civil Law and the plan to “Investi-
gate Civil Customs Reflected in Judgment Documents” are both worth
highly concerned by the academic community.

This book is the evidence for the rapid improvement of academic
performance and even broader vision of research by the new genera-
tion of civil law scholars. I am convinced that with the joint efforts of
generations of civil law scholars, the dream that has been obsessing
the Chinese academic community for a century of making a civil code

of our own will finally come true.

Prof. LIANG Huixing

Academician of Chinese Academy of Social Sciences

June 24, 2015
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Professor WANG Zhu is a scholar of civil law born in the
1980s. In recent years, he has been showing a particular interest in
the relationship between the constitutional law and civil law, especial-
ly the constitutional concerns that may occur in the process of compi-
ling the Civil Code. He is good at detect constitutional issues from the
legal practices of civil law and civil law issues from the constitutional
practices. In the Chinese academic community which pursues a way
that treats the constitutional law and civil law values separately, it is
really rare for a civil law scholar to study constitutional issues. and voice
an “offbeat” idea based on objective stance. He represents a younger
generation of scholars who are empowered with dreams and sense of
responsibility for academic pursuit, and at the same time, persist their
interest in interdisciplinary academic topics. Thought on Constitution-
ality of Compiling Civil Code is not only a record of his academic
thought on the relationship between constitutional law and civil law,
but also an important achievement that merits attention of the academ-
1IC community.

Historically, the relationship between the constitutional law and
civil law has gone through three stages, namely, * estrangement”
“superior-subordinate” , and “splitting-up”

From the end of Qing Dynasty to the year 1949, the constitu-

tional law and civil law were estranged from each other, and there
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was no research that studied the relationship between the two. During
the process of modernization at that time, the Chinese legal system
was severely influenced by the Roman Law that focused on dichoto-
my between the public law and the private law, leaving the relation-
ship between the constitutional law and civil law untouched by the ac-
ademia. For example, Professor SHI Shangkuan during the reign of
the Republic of China didn’t mention the Constitution when explo-
ring the origin of civil law in his General Principles of Civil Law. In
return, the works study on the constitutional law didn’t say anything
about the relationship between the two.

From 1949 to 1980s, the relationship between constitutional law
and civil law became superior-subordinate. During this period, the
differentiation between the public law and the private law was practi-
cally denied. It had become a universal acceptance of the academia that
the Constitution was the “mother law” , or superior law, and the
civil laws the “son law” , or subordinate law, and there was no
strict borderline between the public and private laws.

Since 1990s, the constitutional law and civil law have been split-
ting up with each other. With the development of market economy,
the academia has put a new emphasis on the protection of private
rights, and therefore, the separation between the public and private
laws has been put back on the table. After affirming the value of pri-
vate rights, the civil law community began to seek the autonomous
position of civil law and try to detach it from the Constitution. Their
idea is that it would be better for civil law to keep a certain distance
from the Constitution. Since 1990s, many theoretical propositions
have be produced, represented by *superiority of private laws” ,
“apposition of civil laws and the Constitution” , “the building of civil

society” , etc. . Although these theories have provided useful ideas or

10
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methods for the study of relationship between the Constitution and
civil laws, from the perspective of constitutional law, they are still
questionable in terms of their fundamental propositions. It cannot be
denied that since civil law and constitutional law fall into different dis-
ciplines, they have different scope of studies and social functions. In
this sense, efforts should be made to implant the idea of constitution
into the system of civil law, so as to make a constitution-friendly civil
law that reflects the value of the Constitution. In 2005, the concern
about unconstitutionality of Property Right Law ( Draft) pushed the
discussion on the relationship between the Constitution and civil law
to a new high. Many scholars of both constitution and civil law pro-
posed their own ideas on this issue, many of which have become
new subjects for further studies.

As a scholar of civil law, Zhu has demonstrated his constitutional
vision in choosing and arguing academic propositions. He attaches a
special importance to the constitutional way of thinking, constitution-
al ideas and constitutional culture in the overall system of civil law.
There are four parts in this book, each of which discusses different
relationships between the Constitution and civil law, in particular,
whether the compilation of civil code will breach the legal procedure
provided by the Constitution. The book reflects Zhu’s pursuit that in
this time of disciplinary crossover and transformation, the adherence
to basic principles of civil law and pursuit of constitutionalism will help
to review, in terms of facts and value, the issues of civil law in the
system of constitutional law, distinguish the different functions of the
two in terms of norms, and give a priority to the Constitution in the
system of values. Generally, the Constitution and other laws are dif-
ferent functionally, leading to the different logics of constitutional and

other legal i1ssues. The dominance of the Constitution over other laws

11
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is obvious when it comes to the ground of legislation and process of
implementation of these laws. In other words, all the laws, regula-
tions and regulatory documents shall not be in conflict with the Con-
stitution. To seek the constitutional ground for legislating civil law,
based on actual practices, Zhu gives reasonable explanations to the is-
sues concerned. His attempt 1s to find a hermeneutical basis for civil
law from the Constitution.

Hermeneutically, Zhu has introduced the concept of constitu-
tionality in explaining the legislative process of civil code. He tries to
analyze the legislation of civil law on the basis of constitutionality,
and the relationship between the value of civil law and that of the
Constitution, which means we need to jump out of the civil law to
discuss the constitutional basis for the legislation. In order to safeguard
the constitutional value, he has staged the civil law in the macro vi-
sion of the legislature, with the purpose to promote the compilation
of civil code in a more pragmatic manner. Such an innovative way of
thinking and arguments will expand, to some extent, the traditional
methodological system of civil law study. His contributions are as fol-
lows: first, as a kind of norm and ideological system, the interpreta-
tion and application of the concept of constitutionality will exert an
important influence on the practice of civil law, act as a constitution-
ally guiding principle and provide reasonable methodology for the her-
meneutics of civil law. Second, the actual application of the concept
of constitutionality in the practice of civil law will help to further ex-
plore and interpret the rich resources of civil law. Third, introducing
constitutional value into the practice of civil law will deepen people’s
understanding of the modern system of civil law, and help to solve
the newly emerging civil issues in the risk society.

Proceeding from the academic propositions, Zhu has actively

12
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answered the newly emerging issues in practice. While keeping his
theoretical stance, he has produced many unique insights into these
controversial issues. In discussing whether the clauses concerning pri-
vate property prescribed in Property Right Law breaches the Constitu-
tion, Zhu’s academic judgment is objective and rational. He 1s of the
opinion that although to judge whether a law conforms to the Consti-
tution depends on its legislative process, it is actually reflected in the
process of its implementation. To judge whether a law “has a consti-
tutional ground” is to see if its concepts, basic principles and specific
contents conform to the norms, principles and spirit of the Constitu-
tion. It means that the law has to be in agreement with the Constitu-
tion not only in substance but also in form. In practice, it is really
necessary to distinguish substantial constitutionality from formal consti-
tutionality. If the substantial constitutionality is the judgment criterion,
people have to consider not only the interior meaning of structural sig-
nificance of the Constitution, but also its exterior value. This criterion
means that people can only take the norms regulated by the Constitu-
tion as the standard to judgment, and they cannot arbitrarily expand
the extension of that criterion. It is important that the civil code
should have an overall constitutional ground. Although there exist
some other non-constitutional judgment criteria, in order to guaran-
tee the objectivity and actuality of the constitutional ground, the
judgment of civil code should still be confined to the connotation reg-
ulated by the norms of the Constitution.

In terms of research methods, Zhu sets the relationship between
the Constitution and civil law in the background of specific social
life. A systematic domain formed under such comprehensive vision and
framework helps to boost the persuasiveness of the argument and add

depth and breadth of the theories. In particular, the “The Process

13
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Map for Compiling a Civil Code” designed by him will have a posi-
tive influence on the future preparatory work of civil code.

In sum, by giving highlight to sensitivity to academic issues and
practical rationality, oriented by problems and concerns, this book is
a good academic work of innovation and creativity. Its glow cannot be
overshadowed by some minor failures, such as the problems of struc-
tures and validity of basic laws, the influence of value of constitution-
ality and legitimacy on civil law legislation, and the inner relationship
between constitutional law and civil law interpretations, all of which
needs further study and investigation. In addition, it would be more
appropriate if Zhu, when studying constitutional ground of civil law,
probed further into propositions such as how to maintain the expertise
of research methodology and the comparative independence of knowl-
edge system.

The publication of this book 1s of important significance in classif-
ying the relationship between civil code compilation and constitutional
value, and between the constitutional law and civil law. I hope Zhu
will continue his efforts in exploring the constitutional elements of civ-
il law, expanding the scope of study of civil law, and making further
contribution to the prosperity of civil law studies.

Prof. HAN Dayuan
‘Dean of Law School of Renmin University of China
Chairman of Chinese Research Association of

Constitutional Law

June 24, 2015
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