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Abstract

Article 286 of the Contract Law (Article 286 for short) pro-
scribed the constructor’ s privilege ( “Privilege” for short there-
after), which fills a legal gap in China, justifies the unequal po-
sitions between developers and constructors in some degree, and
offers an important way to solve the default on construction cost,
which, meanwhile, causes increasing debates about the nature
and applying of the Privilege between academic application cir-
cles. As an isolated, emergency clause in the contract law system
in stead of a systematic part of the real rights guaranteed sys-
tem, in spite of the concerned judicial interpretation made by the
SPC, the Privilege’ s nature, subject, object, effect and the ob-
ligation guaranteed are still unclear or even unreasonable, which
has an obviously negative effect on its function of protecting cer-
tain obligation. Therefore, in order to improve our legislation
and judicial practice, it is of the most theoretical as well as prac-
tical importance to do a scientific research based on current legis-
lation, judicial interpretation and arguments, and using compara-
tive law as well.

As the following parts, the dissertation explores some con-

cerns in combination with the trial practice.
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The Introduction briefs the judicial practice and theoretical
arguments about the Privilege after the practice of Article 286,

explains the importance and value of the research, shows the au-
thor” s research method and introduces the main concerns and
the logic system among the chapters.

Chapter | , “The Conception and Characteristic of the Con-
structor’ s Privilege”, explores the conception and characteristic
of the Privilege. The similar system is named in different ways
and stipulated in different forms in different countries according
to their different legal tradition; meanwhile the right proscribed
in Article 286 remains unnamed. Based on a comparative analy-
sis, the dissertation names it “Constructor’ s Privilege” and de-
fines its category and characteristic.,

Chapter [I , “The Evolution of the Constructor’ s Privi-
lege”, demonstrates the origin, history, national features and
future of the similar systems not only in civil law countries but
also in common law countries, especially the Construction Lien
systems in USA and Canada. A comparative legal study is made
between the two major legal systems leading to the conclusion
that such systems all originated from Roman law, which is also
the Article 286’ s comparative law basis.

Chapter [, “The Legislative Foundation of the Construc-
tor’ s Privilege”, sets out the important points about the social
need and theoretical basis of the Privilege system, assesses its
value in protec‘ting the labors, balancing the interests and pro-
moting the healthy development of construction market, rethinks
its functioning and effective disadvantages, points out the pur-
pose of this system which is to satisfy the social need, secure
fairness and guarantee specific obligation. Therefore, we shall

improve the Privilege system in China to make it more effective.
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Chapter IV, “The Nature of Constructor” s Privilege”, dis-
cusses “What Is” and “What Should Be” the nature of the Privi-

lege. It leads us to the conclusion that the Privilege is a kind of

property right, more specific a right in rem, or a guaranty. Ac-
cording to its attributive character in the guaranties system, it is
defined a kind of privilege which entitles the constructor to be
preferred before other creditors.

Chapter V, “The Establishment of Constructor’ s Privi-
lege”, explores the statute requirements of obtaining a privilege
and guaranteeing its debt. A comparative study shows that the
requirements are diverse in different countries, which indicates
the result of harmony of interests. The dissertation dwells on
these requirements, inclusive of subject, object, extent of guar-
anteed rights and the registration of the Privilege.

Chapter VI, “The Effects of Constructor’ s Privilege”, fo-
cuses on the internal and external effects of the Privilege. Its ex-
ternal effect is the priority to other obligations while the internal
effect is the legal measure to harmonize the conflicts and balance
the interests between the constructor’ s debts with mortgage or
other privileges.

Chapter VI, “The Enforcement of Constructor’ s Privi-
lege”, discusses the way for the privilege’ s holder to enforce it
when the debtor failed to pay the debt, analyses the positive and
negative requirements of the enforcement, and demonstrates the
two approaches to enforcement: liquidation and auction. Mean-
while, it argues the due restricts to the enforcement in accord-
ance with the balance of interests.

Chapter VI, “How to Make it Better ?”, puts forward the
advice for legislation amendment and judicial practice in the area

the Privilege’ s legal character, publication and registration, It
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suggests that we should explore and ensure the due position of

the Privilege in the guarantee system, begin with the selecting of
statute model, proportionally define the nature, composition and
enforcement of the Privilege and its relationship with other rights
and interests. The final goal is to perfect our constructor privi-

lege system,
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