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Legal System
PEE

Section I PFHIIES

Passage One
Introduction to the U.S. Legal System

The U.S. Constitution which became binding on the U.S. people in 1788 is the origin of U.S.
legal system. The federal Constitution comprises seven articles and twenty-seven amendments. Articles
I, II and III set forth the basic structure of the U.S. government. Article I defines congressional
lawmaking powers. Article II sets forth the presidential executive powers, and Article III establishes
federal judicial powers. The first ten amendments to the U.S. Constitution, known as the Bill of Right,
enumerate certain individual liberties that must be protected against government infringement. The rest
of the Constitution contains miscellaneous other provisions, many of which are intended to maintain a
dual system of government in which the federal government shares sovereignty with the states.

The U.S. Constitution is the highest law in the land and the foundation on which all U.S. law
has been built. It effectively built the dual system of government in which the federal government
shares sovereignty with the states. Under the Constitution, both the federal government and each state
government are divided into executive, legislative, and judicial branches and then form a system of
separated power, check and balance among the branches.

Sources and Hierarchy of Law

The Constitution
The federal Constitution establishes a system of the federal government and defines the
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boundaries of authority granted to the government. The U.S. Constitution is the preeminent source of
law in U.S. legal system, and all other rules, whether created by the state or federal government, must
comply with its requirements. The federal courts have sole authority to interpret the Constitution and
to evaluate the federal constitutionality of federal or state laws.

International Treaties

Treaties entered into by the United States are also considered the supreme law of the land
pursuant to the U.S. Constitution, as are federal laws. In the case of a conflict between a treaty and a
federal statute, the one that is later in time or more specific will typically control. Treaties are often
implemented by federal statutes.

Federal Statutes

Federal Statutes are created by the legislative branch of the federal government. Statutes can be
used to raise revenue, define crimes, create administrative agencies, and generally determine public
policy. Federal Statutes are published first in Slip Law, then in the Statutes at Large, and subsequently
in the United States Code.

Agency Rules and Executive Orders

Administrative agencies are usually created by legislative action and operate under the control
of the executive branch. Federal administrative bodies issue rules and regulations of a quasi-
legislative character; valid federal regulations have the force of law and pre-empt state laws and rules.

Rules and regulations may be issued only under statutory authority granted by Congress. The
President also has broad power to issue executive orders. An executive order is a directive from the
President to other officials in the executive branch. Proposed and final rules, executive orders, and
other executive branch notices are published daily in the Federal Register. No person may be subject
to any rule that is required to be published in the Federal Register and is not so published. Federal
regulations are published in the Code of Federal Regulations. The federal courts have sole authority
to review agency rules and actions to ensure that they are legal under the substantive federal statute.

Judicial Opinions

The United States is a common law country. Every U.S. state has a legal system based on the
common law, except Louisiana. Common law has no statutory basis; judges establish common law
by applying previous decisions (precedents) to present cases. Although typically affected by statutory
authority, broad areas of the law, most notably relating to property, contracts, and torts,are
traditionally part of the common law. These areas of the law are mostly within the jurisdiction of the
states, and thus state courts are the primary source of common law. Federal common law is relatively
narrow in scope, being limited primarily to clearly federal issues that have not been addressed by a
statute.

State Constitutions and Statutes

State constitutions are the supreme law within the state. Although a state constitution may grant
greater rights than those secured by the federal Constitution, it cannot provide lesser rights than the
federal Constitution does. State statutes must conform to the respective state’s constitution. All state

constitutions and legislation can be pre-empted by federal legislation or the federal Constitution.
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Municipal charters, ordinances, rules, and regulations apply only to local issues; either state or federal
law typically can pre-empt them.

hoaries

set forth [hix, [#8]

enumerate v. 7%

miscellaneous adj. &7t &H#Y
hierarchy n. &4, 4Lf>
preeminent adj. FA&4Yy, AEFEY
comply with 5, #e--4TF
pursuant adj. KRB, REH

in the case of &+t LT

Slip Law & $47%

Statutes at Large E#LK 2
United States Code % [E &
pre-empt v. 5% T

Federal Register FA#23R, BB E
subjectto & #|F

Code of Federal Regulations % E BA &L
agency rules AUt iEHL
substantive adj. FAR4Y
Louisiana  #& % 7 4 AR |

supreme law & 5%

conformto 454, #HR
municipal charters T H % ¥

b osrmRiE

article n. &3, MY

amendment n. 14iE, f5EE

judicial adj. &) ikty, HEE
Bill of Rights AARiE%

infringement n. # R IEHL, 1ZITHA
provision n. HE, FK

dual system %)

authority n. A7

statute n. EA, EH, 6, Rk
implement v. %36, BAT
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constitutionality n. & %%
legislative action LiEATH

issue v. A

quasi-legislative adj. k8
review v. 2%, 5F

common law i@ ik %

precedent n. F|#], 1R

tort n. ARARATH

jurisdiction n. & 4EAX
ordinance n. £&#), x4, EH

b 3 sz

1. C ABUEZR) (Billof Rights), Z&FEEE (1787 F25%i%) Wil G & #t 10 KEBIEBIEER.
ERMEANMEER, T 1789 F 9 A 25 HhiE il 10 B IE R di &M ALAE. M 1791
12 A 15 HREBIERBIRMER, FFRER. FHEEEARTRIREELENRDINET
HHIAR, R AR CABEEED.

2. 477 (SlipLaw), RfE—UefTk6]. —MIEEERRHHAGIER EERLBITIE
MRS, X5 KREVE R ) e vE S OE RABR 1 . BRATVE R AN — ARIVE AR L IRR B . — Rk
F5E B2 LU SR & HOVE R eI R, ] B AT VR 0o — AR v A8 R SR 0 v A S TR AT O 1)
HE -

3. (EEEH) (United States Code), 3 E AT — L= 42 8 6 th 36 B B 23U $2
R, YR NMERRBERAL)E, BEREHERELGS Tl —BEZERBEgRtdE
CHATRERE U0 MBCRER (Ac). —HfkAl G, EaR I itizs®l N E AT E
(EEZEM) L.

4. Under the constitution, both the federal government and each state government are divided
into executive, legislative, and judicial branches and then form a system of separated power, check
and balance among the branches.

RAPRAREEE, T RE “BIBRM . EENARREEITZ0” MFHE 1 s8]
B, ¥RT¥A0 the federal government and each state government H1J5 %) [f] among the
branches 4 —#2kK, HETE, RIEFEM.

5. Treaties entered into by the United States are also considered the supreme law of the land
pursuant to the U.S. Constitution, as are federal laws.

FRAS)FHESETHBA T ET, BJ: Treaties are considered the supreme law of the
land. A5, BIEEZ—AINEZ, K pursuant to the U.S. Constitution B T A&, K
J5; entered into by the United States f&1fi%k%); T as are federal laws )& BB as federal laws
are the supreme law of the land, AT CAER “HH 24 FECHRZEE".

6. Federal common law is relatively narrow in scope, being limited primarily to clearly federal
issues that have not been addressed by a statute.
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“being limited to...” 2 — P AEEIESNAIAA, HE— PR R @E I B R R R
&

“ BEIEX

A

FEEH AR

£ B 6 RARRIRR T 1788 FAKNGKA R L, AEFALKREI L FHER.
REF—. = ZEARELBIFGAREN, AV E—FAIRLGIER, F_FHL
BT, H Z 5 LB R BRI+ RS EERAARINEE, JIBRHLH
B ok BUFARACAAR T B AA R AP 6 N ARA); Bkt HAI S LR R ARFIRARBUTFo M
F I A I BUFARF) TiZ 69 Z-RAHLE . (

BAREREZBRGEMGEE, RAZADE AL EE A, CABBLAHLT K
BT Ao £ F ARG RBAFRF], T B IKIRBUF B EMBIT 5 AATH. k8 k=
B0, M ETEFR A N Z 8] 2B TSR BR 1] 18] My SAAS AR HAR A Sk 2 | AR B )BT 64 sk ARAR .

FEEEHA DHIE B By

%

BRAREMETRABAARE, FRHAEZRTRABUTARRGTCE. RAEEZ LR HSE
REZGMIB, TR M SRIRIRBA T H AT EREN, HRAEERFROAITA
. BRIRER AR —A RBREE LT ERIRERIMN EES B GRBAM

EPRE L

KRB EBEE, £EAMAEAHLBAARLEARSEWGEE, S TRTEE, A&
FAHEBNRIEMFRAOFH T, EANRAEEREAFINALTH—F. 2548 FFAL
BEAR Lk AINT R A,

BXER3EM

BAIREILR G B BT 304 6, § AR SHL, T RATH . R ZATBAHAM,
FiBH R FRENEFBER. BRIPEIRA O X ZEANELITE, AR LB HHR =4,

XA MERITE S

ATEAM B F RIB T T EAT AR LA EATEIR G E R TiEES. BRIRTBMAMAA L
KA EWR AT, ERNOBFEIFNT LA ZERS), M EERENEA KA.

BEATEAM TR B 245 F 6415 BN M iz AT, SRR 2B H K
AATHA A, ATEPASREGITATEE T RS R 6948 7. RATHARLGEN. TEF
AR EMMATHER B4 B AR EFEABDE L, TR EREKABE LT AL
RIBEZRBATAOAG, BRAEMAFZEYGRA . BEIREIABRIRBAHATBUEIIL S 047 X
AT, BRIR R IR R —A T EAM EIBR B HAMAT A AR RARBEIEE R AKX —
MyEIBBIAT A BA Ak ey kIR,

SRR FI B

£ERRELBERR., RBHMEAMNBEREXE), FEHLMNIREEERZ, L@
SEIRA AR E R, AR BIE R B B AT R R LBk, ERZTIIRIEN A,
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a2 5M*. SRARPAKXG K EFAR, — A5 @ EOERARIS. KL
ARRKZ AN EERTEEA, BiERIBLE L0 IS LB, BIF-ELEXATE Ligst
WF, BT AR AETEE SN oA o d BRI AR A 09 19 A4,

M SRR %

M RERM— R R SN 6GEE, MNEERETHRF|IRATE S FEAR B EPTRIP 094
Fl. MG EIL IR AL M Bk, BRI RIERBEIEEST A MN Bk A LALLM,
THEE. k4. FAANTRER FHF P, Kb EEL R EAERT L LA
Skt

#r Passage Fwo.
IREE 4P 2

HeEXREMEMR—MNMER, SHMAERER. FedLRY SHESERNHS
EXEEK, ESNRFES S HE SERNFELRHE. (HRRIXEAL RSN, WiSEFE
MR X A R EDESR, BHSEXREEERMLTZ SHE AN —MA
FEER GhaFE REFEFR 0B —FBIERD, BRI,

S FESGERIE AL, FZERAREGERANE. 5P S5HE 23— ek
HIRFEAE I, A2 F GERFEFANT AT E S RO SR HER IHH 2, AITAEE K 5%
A S RH T AL B RRF QLG KA. A T SGRERPI B E—IHIRTE T RIZAREER
SLEF, AR Z I AR . (VR AR B SIHRT  EEREN R RIE SR
BA T E X —FHEEREE, 2R TR0 AT X —E5 1. 555 85
TEXNES, A REEHERL T . Bk, 555 E LT e e EGE K 2 Rz 8] a]
RERAERER RBVEE KA T s W4, REBERE 2R, — VIR T Ak, X—
PRSI I R EiEE R EEREERN A — BN, N EEPHREET .

A X R REWE T AR S SO E R . AH, ER#e S4xRE: 5 1917
FHEMLUK, —EFEBOER. BESEL, LI, EiteE UM ESRA RILFE
HHEFIAAR T IR 4ERIERI A . BARX LR AR AL & ESGER, (EAERKUM — Kb et
FRZ 5 H SRR ERRRERE, MAETM K4, WLLFHRZLAMAK, B ERH#HE
Fe B FEAE SR A [R) A 2 3 SO LART G896 5 %4t 2 A5z 2R SCHH J U RGES K 9 -

A aiiEs

#* % legal family

B F  distinct from

¥ L HHE Romano-Germanic
EF K jurist

NI E 44 proclaimed

%  overturn
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AR ZEE  popular will

4 #5  Communist Party

&%  legal science

&%  count upon

4, 5%,%%| 7 £3L Marxism-Leninism
MJZF  subordinate to

4 %4t means of production
IR collectivize

Fuik  private law

#FU4& bourgeois

AURAL L EFEFKHB  Union of Soviet Socialist Republics
%= reconcile

e oy

1. A 3 SOEEMN A HE—INIRE TREARBERSLIESE, AT & #2387 540
FH.

A “AEF7 ATH lie with REiE, “AREE” faMEBAKEE, #1%¥A popular
will %,

2. 5P HHE &% —EREHILNRHEAR, HaF GE%FNATFES K ER
HEBHIHAL 2, AT 3% B 2552 MR8 A B o T2 AL 2 3 ik G135 2% 4

AR E S “ e R, “—ERERILE”, “HEMIBHS” UARE—AKA].
B =AM ZH AT 43 5134 in opposition to, somewhat static F1 overturn society. M ¢ Ji — %) 75 5
WEER, HAEWFRE R QE%R 7, RREBH-NEIENGBEREFK—A “4
SUFRRIY 7, BI1%A create the conditions of a new social order in which the very concepts of state
and law will disappear .

3. MR D 5e B 7 SUX — B, VR Hh R TR ST B £ B BRI —4E
%

“Oy BT E X R R, “RIFERE” DR BT EXM—NEYE, a8
i RT R AT 5 s AL B R N ERE M D e B 7 X, B “Marxism-Leninism — a
scientific truth — 7,

4. MGG BT X LET, — VAR TREESRLT .

AA)ROB A S AE T X U057 IEHR, Lk, MTFDREHTE XHSHMME £
PASERREATARIL R, Fltk, BI%A in execution of its teachings.

5. BEZ K. WFRPHESBIE XFEENRE, AAEERRIENER, REiE
FRIERAME SRR, “ME2Z K", ESHRKE, DERNERRL. kK
NERCEFES, BATHAEH. 304, BRENREHAICLHBTHITS, WK lost its
preeminence £ A& .

6. Ha X ERER T HERE ST SOMERE. BE, RS SEFRS: 1917
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EEKERBUMNAERGIM EZ, Bl:  “The family of socialist laws originated in the Union of
Soviet Socialist Republics where these ideas prevailed and a new law developed since the 1917
Revolution.”

7

P e ™ \3- 4
= N SEEX

Family of Socialist Laws

The socialist laws make up a separate family, distinct from the other legal families. Those
socialist countries which formerly belonged to the Romano-Germanic family have preserved some
of the characteristics of Romano-Germanic law. But apart from these points of similarity, there do
exist such differences that it seems proper to consider the socialist laws as detached from the Romano-
Germanic family — the socialist jurists most decidedly do — and as constituting a distinct legal
family, at least at the present time.

The originality of socialist laws is particularly evident because of the revolutionary nature
attributed to them, in opposition to the somewhat static character of Romano-Germanic laws, the
proclaimed ambition of socialist jurists is to overturn society and create the conditions of a new social
order in which the very concepts of state and law will disappear. The sole source of Socialist rules of
law lies with legislators who express popular will, narrowly guided by the Communist Party. However,
legal science is not principally counted upon to create the new order; law according to Marxism-
Leninism — a scientific truth — is strictly subordinate to the task of creating a new economic
structure. In execution of its teachings, all means of production have been collectivized. As a result,
the field of possible private law relationships between citizens is extraordinarily limited compared to
the pre-Marxist period; private law has lost its preeminence — all has now become public law. This
new concept subtracts from the realm of law a whole series of rules which jurists of the bourgeois
countries would consider legal rules.

The family of socialist laws originated in the Union of Soviet Socialist Republics where these
ideas prevailed and a new law developed since the 1917 Revolution. However, the laws of the
socialist or people’s republics of Europe and Asia must be classed as groups distinct from Soviet law.
These laws belong to the socialist family, but in the first group a greater persistence of characteristics
properly Romano-Germanic is detected, while in the second it is useful to enquire how these new
concepts are reconciled in practice with the principles of Far Eastern civilization which governed
those societies before the Socialist era.



Unit One Legal System %425 9

Section II $:fiE g

g TN BRI

LA RS B

FiBERARE R B R RIA R A RS & [ HIE R ARIERRIEE 2 Figt,
BHINERIC TR, ARANEREZEERZES, WA NRMMEEE B ET
XK, BARIREZEBRBERZFLEPOE L RE . WIEHAEHOAR, ERAE BT HH
Pk

—RKREITHTFEREREZIIEMERAE (legal term of art) . EAIEH TERGHK. X
KEREBERENEAZ, HEAREWFHVIN S CERTERE, H eI CE
R, AGERER S . WNFER TER BN £ AR KB ARE. Fli: tort B,
omission (AMEAR), review (HEREM, HH#H). H—RKRXRFFEMNEEME, FHAMERNH
TCHEMT KAERFEICREEVIBKRMEH LAHZHR SEW, &SREFERAFGERTEERN
AR IEY B4 BRIayC s . Blin: law (GER), lawyer (fIfi), debt (fii%), murder
(), crime (5B47), prison (HMiFK), court (VEEE).
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—RiME, BERNEERE, #6 7 RefEaE, & OEMERE, BT HRX LK
B 1 o BPE— ST il AR AERIARTE, R HANRCL A AR, EAEHEEESS).
WU, EEARIE R UL AR—TE E . AR AEARTIE T 2000 KA R —#g. £
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