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Abstract

The efficiency defense of business combination refers to the process launched by
the operators to demonstrate that the efficiency gains arising from the consolidation
are greater than or offset the anticompetitive effects, and the operators hereby are en-
titled to obtain the antimonopoly exemption. By applying such approaches as compar-
ative studies and case studies, this book reviews the economic analyses on efficiency
defense and the history evolution of efficiency defense in main countries and regions.
The basic conclusion drawn is that in the fields of economics, the theoretical debates
and researches on whether the consolidation will produce efficiency has experienced a
transformation of attitudes from totally negative, affirmative positive to revised posi-
tive, and in the fields of law, there has been a general trend to accept efficiency de-
fense in legislations, guidelines and judicial practices. Along with this trend, more
and more emphasis has been put on the protection of the interests of consumers dur-
ing the regulation of business combination.

By far, there are mainly four types of welfare standards in terms of the applica-
tion of efficiency defense and they can be classified respectively as price standard,
consumer surplus standard, total surplus standard and balancing weights standard.
Besides, the application of efficiency defense is generally required to satisfy the fol-
lowing five conditions: the efficiencies must be mergerspecific; the alleged efficien-
cies must be verifiable; the efficiencies must be timely to overcome anticompetitive
effects; the efficiencies must not grow out of an anticompetitive reduction in output,
service, quality and selection; the efficiencies will almost never justify a consolida-
tion to monopoly or nearmonopoly. In order to constitute a successful efficiency de-
fense, it also needs to meet the following three elements: the consolidation has been
proved prima facie illegal; the efficiencies alleged meet the application conditions of
efficiency defense; there has been sufficient evidences to prove that the efficiencies
alleged are greater than or offset the anticompetitive effects. Considering that the di-
versity of standard of proof has been an irreversible trend, there shall also be differ-
ent specific standards for the verification of efficiencies in efficiency defense. That
is, under the premise of establishing a standard of proof namely high degree of prob-
ability, the approaches of quantitative analysis and qualitative analysis as well as the

sliding scale approach can be applied. On the allocation of burden of proof, the op-
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erators involved in consolidation shall bear the burden of proving the efficiencies al-
leged are greater than or offset the anticompetitive effects. However, besides the
ones provided by the operators, the evidences regarding the efficiencies can also be
derived from testimonies of external experts and third parties, as well as the ones col-
lected by the antimonopoly law enforcement agencies and the courts.

In general, it is not only necessary but also feasible to set up legal system of ef-
ficiency defense in China. The introduction of efficiency defense will not only be an
effective response to the development trend of efficiency defense throughout the
world, but also a beneficial impact to our country’s development of market economy.
It will not only create more favorable conditions for enterprises, especially private en-
terprises, to combine and concentrate freely, but also create advantageous conditions
for the formation of orderly and efficient market economy. Moreover, the efficiency
defense belongs to the scope of competition policies. In the issue of strengthening the
competitiveness of domestic enterprises, it shall not resort too much to industrial poli-
cies while the application of competition policies is sufficient to solve relevant prob-
lems. Furthermore, the introduction of efficiency defense can help to mitigate the ex-
cessive competition in our country and constitute an important element in construction
of competitive culture.

Nevertheless, in the face of ambiguity and deficiency ofChina’s antimonopoly le-
gal system, and the uncertainty of application of efficiency defense, it is urgent to
establish a set of efficient and predictable antimonopoly review mechanisms concern-
ing business combination. On the basis of the multiple objects of the Antimonopoly
Law, it needs to clarify that the ultimate goal of the Antimonopoly Law is to protect
and promote the interests of society as a whole. On the welfare standard of efficiency
defense , it needs to establish a balancing weights standard that is society — based and
consumer welfareoriented. On the construction of relevant systems, it needs to speci-
fy the allocation of burden of proof for efficiency defense, enumerate available types
of efficiencies and the respective elements required to prove such efficiencies, and in
line with the provisions of the Antimonopoly Law, adopt the hybrid approach of effi-
ciency defense with a view to make efficiency gains a regular part of merger review.
In addition, an effective legal system on efficiency defense needs active cooperation
with other relevant systems, which include, but is not limited to the notification sys-
tem, informal procedures and judicial system in the fields of anti — monopoly law.
Finally, it is also very important to establish a fair and effective competition platform

for all of the operators.
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