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Preface

Ronald Myles Dworkin, an American legal scholar, defines a “hard case” as a case
where the judge is required to move beyond the rules that are explicitly articulated in legal
texts (such as constitutional provisions, statutes, and cases) and refer to principles.
Dworkin argues that the judge must apply the right methods of legal interpretation and value
judgment to reach the only correct decision in a hard case. Although it is still controversial
whether “the only correct decision” exists as such, the objectivity and unity in application
of law would not necessarily be impossible: we may consider that a judge has, to some
extent, fulfilled the intrinsic requirements of unity of application of law if he or she applies
the law in a way that is united and measurable by objective standards to make an
adjudication that both fits within the framework established by legal rules and at the same
time is true to the basic values of law. In this way, the German practice on application of
law, known for its soundness and precision, is of great reference value for China to further
develop and improve the application of law.

As a national training body for judges and an institution subordinated to the Supreme
People’s Court of the People’s Republic of China, National Judges College of China has
been dedicated for years to the friendly exchange and cooperation with foreign countries,
drawing upon the good experience of other countries. Since 1998, the College has, jointly
with Deutsche Gesellschaft fiir Internationale Zusammenarbeit ( GIZ) GmbH, offered more
than twenty sessions of training courses on the application of criminal, civil and
administrative laws. Cases were selected for the training courses from those accordingly filed
in the People’s Republic of China and were solved by applying Chinese laws, while using
German case analysis methods (e. g. inductive reasoning and relation analysis) to reach
decisions. During the training, most participants found both inductive reasoning and
relation analysis logically rigorous and highly enlightening methods for Chinese judges to

refer to when they analyze cases and apply the law. As a collection of representative cases
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which have been fully discussed in the training courses, this series of books embodies the
achievements of Sino-German cooperation on the training of judges and is a testimony to the
hard work and thoughtful decision making of judges from both sides.

The first edition of this book was sold out one year after its publishing, demonstrating
its accessibility to all sectors of society. For this second edition we have taken into regard
the questions, opinions and suggestions raised by the judges during the training courses and
correspondingly revised some paris of this book on the basis of its original contents in order
to better fulfill the demands of our readers. We are grateful for any comments and

suggestions to this book from our legal colleagues.

Y d 4h

President of National Judges College of China
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Since 2000 the Sino-German Legal Cooperation Programme of the Deutsche
Gesellschaft fiir Internationale Zusammenarbeit GmbH ( GIZ) and National Judges College
of China have been closely working together in conceiving and carrying out long-term and
short-term training courses on judicial methodology in civil, administrative and criminal
law. In 2012, we began publishing the training material used in those courses, which
marks another significant milestone in our longstanding and successful cooperation.

We are proud to present the English edition of this Judicial Methodology: Methods for
Case Studies in Contract Law to our Chinese colleagues one year after the 1" edition of the
Chinese Version. It corresponds to the 2™ Chinese edition as of 2014. The fact that the
Chinese version has seen two editions within only two years is a reflection of the high
demand for such training material. This English edition also reflects an increasing interest of
the international legal community in the developments in China’s legal system, including the
education of lawyers.

Both our training material and our training courses aim at supporting the efforts of the
P. R. China’s authorities to establish a socialist market economy based on the rule of law.
Therein lie significant challenges not only for the legislator but also for all those who would
implement legal acts in their daily practice—including judges, civil servants, attorneys-at-
law, among others. Over the long run, the implementation of law would only be successful
if its outcome was predictable. Otherwise, the law and the acts undertaken for its
implementations may not truly be accepted by the public as binding and reliable guidelines
for conduct. Such a prerequisite for successful implementation of law, however, cannot
always be met, since legal acts are often complicated and not easily understood, even by
trained legal professionals. Sometimes they are unclear, ambiguous or even incomplete and
thus unable to cover all the various situations that may occur in real life. This is why a
methodology of law application is essential for enhancing the predictable and
comprehensible results.

It is self-evident that this ambitious aim can only be achieved through professionally
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trained staff. Therefore, thorough training of those in charge of the application of law is
essential.

We are confident that this book will be helpful to all those who wish to improve their
professional capacity in implementing law. The German methodological approach presented
in this book is characterized by the “subsumption technique” ( Subsumtionstechnik) , a
method used for solving cases where the facts are already clear, and the * relation
technique” ( Relationstechnik ) , a method used for solving cases where the facts are
unclear. This methodology has a long and deep-rooted tradition in the German legal
tradition. Its teaching in the legal education and application in the legal practice ensure that
all legal professionals have the same approach to solving legal cases.

The subsumption technique is completely independent from the content of the
jurisdiction where it is applied. Thus, it can be used for solving cases under German law,
under Chinese law or under any other law applicable, as the case may be. The relation
technique, on the other hand, reflects basic principles of the German civil procedure law
which in parts are different from those of the Chinese civil procedure law. However, the
structure of the relation technique can be adapted to procedural rules—even if they rely on
different principles—Dby adapting this structure to the given procedural system.

Accordingly, the case studies presented in this book serve as examples of how the
German methodology can be applied to cases under Chinese law. We should stress that we
are experts only in legal methodology and not in Chinese law itself. Nevertheless we have
done our best to adapt the German methodology to, as accurately as possible, reflect the
specific characteristics of Chinese law. Nevertheless, we kindly ask for indulgence for any
errors made as regards the application of Chinese law.

We hope that our Chinese colleagues, judges from Chinese courts at all levels, from all
regions and provinces of P, R. China, will find the case study methodology helpful to their
work. Then the aim of this book would be achieved.

On behalf of GIZ’s Sino-German Legal Cooperation Programme, I would like to thank
all the organizers and supporters of this publication. I am particularly grateful to the
National Judges College, notably President Huang Yongwei, Vice President Cao Shibing
and Ms. Wang Xiaofang, head of the International Department , for their continuous support
and long-lasting trustful cooperation.

The development of and fundamental improvements to the training material are mainly

owed to the efforts and achievements of Prof. Dr. Evelyn Henning, whose long-term
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professional practice as a judge in Germany, as a trainer and an academic teacher
facilitated the high quality of our course material. Many German judges who have joint us
over all those years as trainers in our courses made valuable contributions to the
development of the course material. German judge Dr. Johannes Schlichte, who is in
charge of the judicial training and exchange activities of the Sino-German Legal Cooperation
Programme, was responsible for this English edition and the coordination of our team. Ms.
Hu Lan, Ms. Wan Di, Ms. Zhao Xiaolan, Ms. Ji Mengtian, Ms. Tian Hengyan and Ms.
Britta Beylage-Haarmann have also put a lot of effort into this book. I would like to thank

all of them very cordially.

Zx Q/é,ﬂ
Dr. Jorg Binding

Programme Director

GIZ Sino-German Legal Cooperation Programme
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Case Study Methodology—Introductory Remarks

China is on the way becoming a nation under the rule of law, the concept of which
includes at least two aspects: first, laws need to be legislated; then more importantly, they
have to be implemented. It is the major task for the law specialists to carry out laws,
whether they are judges, prosecutors, or officials from administrative departments of the
state. One of the key factors for the successful implementation of statutory laws is uniform
application. However, this is not always guaranteed, since the law is very often complicated
or vague and cannot cover every situation that happens in real life. To cope with that, a
methodology of law application is very helpful to more uniform results.

In order to achieve this goal, qualified trainings for those being responsible for law
applications matter a lot. Therefore, Chinese legislators have been continuously undertaking
considerable efforts to provide necessary training opportunities through reform of legal
stipulations and establishment or enlargement of legal training facilities.

With our Introduction to Case Study Methodology, we hope to give you an overview of a
methodological approach that German lawyers learn from the beginning of their studies. This
approach leads to a similar way of thinking because it is used by almost everyone who
studies law in Germany. The advantage of this method is that it is, to a large extent,
independent of the contents of the applicable law. Therefore, it can also be useful for
Chinese lawyers.

In order to make it easier for Chinese readers, we try to analyse cases and other
examples using the Chinese law. We might be experts in the methodology; however, you
are definitely the experts in Chinese law. Therefore, we ask in advance for understanding
for any mistakes we may have made in the application of Chinese stipulations as well as for
your help to improve the course materials. As said before, the methodology is far beyond
the simple question of “right or wrong”. It provides structures and approaches rather than
details of the legal stipulations.

The Introduction to Case Study Methodology includes three parts. The first part will

provide you with some basic principles regarding the purpose of law, implementation of the



Judicial Methodology; Methods for Case Studies in Contract Law

law, and reasons for applying the methodology. The second and third part roughly
correspond with what German lawyers learn before starting a career. First, four years will
be spent in university to master legal knowledge and apply them in given factual situations
(Subsumption Technique ). Afterwards, two more years of practical training that enables
lawyers to deal with the law application when, as it usually is the case in practice, the
factual situation is disputed among the parties involved ( Relation Technique ). In this
Introduction as well as in the training materials, the above mentioned methodology will be
used to develop your case-solving abilities. It is the Chinese civil laws that will be used
when solving cases.

If you find the case study methodology helpful in your work, the aim and objective of
this book will be achieved.
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